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STATEMENT OF QUESTIONS PRESENTED 
Case No. 17,070 


In a stipulation entered into by counsel for all parties 
‘and approved by Order of this Court dated July 25, 1962, 
' it was agreed that the following questions are presented 

by this Appeal: 


1. Whether the Commission afforded appellant the 
hearing required by this Court in its opinion in 
Interstate Broadcasting Company, Inc. Vv. Federal 
Communications Commission, 285 F. 2d 270. 


Whether the Commission erred in refusing to consider 
in this matter the cumulative effect of the several co- 
pending applications threatening a loss of the WQXR 
primary service area.” 


- Whether the Commission by its decision in this case 
modified the license of appellant’s station WQXR 
without affording appellant the hearing required by 
Section 316 of the Communications Act of 1934, as 


amended. 


Case No. 17,071 


« Ina stipulation entered into by counsel for all parties 
and approved by Order of this Court dated July 12, 1962, 
it was agreed that the following questions are presented 
by this Appeal: 


1. Whether the Commission failed to accord Appellant 
a “full hearing’? pursuant to former Section 309(b) 
of the Communications Act and the opinion of this 
Court in Interstate Broadcasting Company, Ine. Vv. 
United States, 286 F. 2d 539 (1960). 


Whether the Commission erred in failing to designate 
anew the issues to be considered on the de novo hear- 
ing pursuant to 47 U.S.C, 309(e), and 5 U.S.C. 
1004(a), and Section 1.103 of its Rules, and to require 
the publication of the Local Notice of Hearing in the 
Hartford area pursuant to 47 U.S.C. 311(a)(2) and 
Section 1.362 of its Rules then in effect. 


— 
* Counsel for appellee and intervenor do not coneede that a ‘‘ primary 
sorvice area’? as aaserted by appellant is here involved. 


Whether the Commission erred in denying Appellant’s 
Petition to Clarity or Enlarge the Issues designated 
for hearing prior to the allowance of appellant’s 
intervention to permit Appellant to introduce evidence 
under the new issues suggested therein, and in 
support of the allegations of its original Petition to 
Intervene. 


Whether the Commission erred in denying Appel- 
lant’s petition to consolidate for hearing the various 
co-pending applications threatening a cumulative loss 
of the WQXR primary service area.* 


Whether the Commission erred in supporting in 
Paragraphs $15 of its Decision the Examiner’s pre- 
hearing ruling deleting as moot various issues 
relating to the Berkshire application, a standard 
Section 307(b) issue as to Berkshire and Grossco 
and a contingent comparative issue as to Berkshire 
and Grossco, on the basis of a private agreement 
looking toward the merger of the applicants entered 
into between those parties prior to Appellant’s entry 
into the proceeding, and without prior Commission 
ee of such agreement as provided under 

S.C. 311(¢). and Sections 1.312, 1.316, and 1.363 

its se 


Whether the Commission erred in supporting the 
Hearing Examiner’s finding in favor of Grossco, Inc. 
under Issue No. 15 (‘*To determine, in the light of 
the evidence adduced, pursuant to the foregoing 
issues which, if any. of the instant applications 
should be granted’’) in view of the fact that Berk- 
shire did not introduce any evidence or even make an 

appearance on the hearing, and Appellant was not 
allowed to introduce any evidence in support of the 
allegations in its petition to intervene. 


Whether the Commission erred in granting Grossco’s 
application and whether it thus indirectly modified 
Appellant’s license by depriving WQXR, a Class I-B 
(clear channel) station, of a part of its primary 
service area as defined by the Commission’s Rules* 
without according Appellant the full hearing required 
by Section 316 of the Communications Act as con- 
strned in Federal Communications Commission v. 
National Broadcasting Co. (KOA), 319 U.S. 239. 


*Counmel for appellee and intervenor do not concede that a ‘‘primary 
wervier area’? an camerted by appellant in here involved. 
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JURISDICTIONAL STATEMENT 


In Case No. 17,070, the Appellant, Interstate Broadeast- 
ing Company, Ine., a New York Corporation, and licensee 
of Standard Broadeast Station WQXR, appeals from 
a Decision of the Federal Communieations Commission 
released May 7, 1962 (Docket No. 14381), granting without 
evidentiary hearing the application of Patchogue Broad- 


» 

casting Company, Ine. for authority to construct and op- 
erate 3 new standard broadcast station at Riverhead, New 
York, on the frequeney of 1570 kiloeyeles with a power of 
1,000 watts and daytime hours of operation, and denying 
Appellant’s Protest thereto filed on August 14, 1959, pur- 
suant to former Section 309(¢) of the Communications Act 
of 1934 (47 U.S.C. 309(c) prior to its amendment by Act 
of September 15, 1960, T4 Stat. S89). Patchogue Broad- 
casting Co.. Inc., 23 Pike and Fischer R. R. 435. In Case 
No. 17,071. the Appellant (the intervenor below) appeals 
from a Decision of the Federal Communications Commis- 
sion released May 28, 1962 (Docket Nos. 13069 and 13071) 
granting the application of Grossco, Ine. for a construction 
permit for a new standard broadcast station at West Hart- 
ford, Connecticut, to operate on the frequency of 1550 kilo- 
eycles with a power of 1,000 watts, with daytime hours of 
operation. and dismissing the application of Berkshire 
Broadcasting Corporation for a construction permit for a 
new standard broadcast station at Hartford Connecti- 
cut. to operate on the frequency of 1550 kilocyeles with a 
power of 500 watts, with daytime hours of operation. Berk- 
shire Broadcasting Corp. and Grossco, Inc., 23 Pike and 
Fischer R. R. 707. 


The Notices of Appeal in both cases were filed in this 
Court on June 6, 1962. 


This Court has jurisdiction to hear and determine both 
appeals pursuant to Section 402(b) of the Communications 
Act of 1924, as amended (47 U.S.C. 402(b)). 


STATEMENT OF THE CASE 


The Appellant, Interstate Broadcasting Company, Inc., 
a wholly-owned subsidiary of The New York Times Com- 
pany, is the licensee of Radio Station WQXR. This station 
is now and prior to the applications giving rise to these 
appeals was licensed to operate in New York City as a Class 
I-B (clear channel) station on the frequency of 1560 kilo- 


2 
o 
cycles with a power of 50 kilowatts and unlimited hours of 
operation. The facts relevant to each of the two appeals 
may be summarized as follows: 


L 
Case No. 17.070 


The instant appeal is a sequel to the proceedings which 
culminated in this Court’s opinion in Interstate Broad- 
casting Company, Inc. v. Federal Communications Com- 
mission, 285 F. 2a 270 (decided November 17, 1960), in 
which this Court reversed a previous Commission order 
of July 15, 1959, granting without hearing the application 
of Patchogue Broadcasting Company, Inc., and also an 
order of the Commission adopted September 9, 1959, dis- 
missing Interstate’s protest of the order of July 15, 1959. 
The history of this proceeding antedating the opinion of 
this Court is more fully reflected in the record of the previ- 
ous appeal (No. 15,406). Briefly summarized, however, 
this proceeding originated, when on October 25, 1957, 
Patchogue filed its application with the Federal Com- 
munications Commission for authority to build a new stand- 
ard broadcast station in Riverhead, New York, on the fre- 
queney of 1570 kiloeveles with a power of 250 watts (later 
amended to specify 1,000 watts) and daytime hours of 
operation (R. 9.37). Appellant, Interstate Broadcasting 
Company, Ine., a wholly-owned subsidiary of The New 
York Times Company, is the licensee of Radio Station 
WQXR, a Class I-B (clear channel) station licensed to 
operate on the adjacent frequeney of 1560 kilocyeles with 
a power of 50 kilowatts and unlimited hours. On August 
14, 1959, Appellant filed a Protest with the Commission, 
pursuant to former Section 309(¢) of the Communications 
Act of 1934 (47 U.S.C. 309(¢e)). directed against the Com- 
mission’s order of July 15, 1959, granting the Patchogue 
application without notice or hearing (R. 130-145). This 
Protest alleged as a basis of aggrievement to Interstate 
Broadcasting Company, Inc. that a grant of the Patchogue 
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application is an indireet modification of the license of 
Station WQXR, and that a grant of such application would 
by virtue of adjacent channel interference to WQXR’s serv- 
ice area presently served by an interference-free ground- 
wave signal, result in an economie injury to Interstate. A 
sworn engi neering exhibit was appended to the Protest 
showing that the present interference-free groundwave 
rvice area of WQNR is threatened not only with inter- 
e from the Patchogue application, but by an aggregate 
of comnlative interference from several co-pending applica- 
tions ineluding that of Patchogue which would deprive ex- 
tensive areas of the eastern seaboard of the WQXR pro- 
gram service as depicted in the engineering exhibit. In 
addition. the Protest alleged that the public interest, con- 
venience and necessity would not be served by a grant of 
the Patchogne application and the consequent destruction 
of WQXNR's interference-free service in the Riverhead, 
New York area. In support of this latter allegation, the 
Protest contains a specifie documented description and 
history of the WQXR programming service (including an 
attached program exhibit and a description of WQXR’s 
emphasis on fine musie and the news resources of the New 
York Times). The Protest also describes the extent of 
demonstrated public interest in WQXR programming in 
the areas threatened with destructive interference. The 
Protest sets forth three suggested issues for hearing, the 
first two of which are intended to determine the extent 
of destructive interference which might result to areas and 
populations then served by an interference-free signal of 
WQXR, and the third: 


‘*To determine the nature of the program service 
provided by WQXR to the areas of interference, if 
any, the nature of the program service provided by 
other stations to such areas, and in the light thereof 
to determine whether the public interest would be 
served by the destruction of the WQXR service in the 
areas affected.’ 


om) 

By Memorandum Opinion and Order released September 
14, 1959, the Commission dismissed Appellant’s Protest 
on the primary basis that a station licensce of a Class I-B 
(clear channel) station does not have standing to protest, 
on the basis of threatened economic injury, the loss of its 
listener-following living in that part of its interference- 
free service area beyond its 0.5 millivolt per meter contour 
(which under the Commission’s allocation rules is given 
absolute protection from adjacent channel interference), 
but within the station’s 0.1 millivolt per meter contour 
(which is given absolute protection from co-channel inter- 
ference, and which otherwise constitutes a satisfactory 
primary signal to the listeners involved'). From this rul- 
ing and from the Commission’s order of July 15, 1959, 
Appellant then took its first appeal to this Court. 


On the hearing on the first appeal on April S, 1960, the 
following stipulated issue was presented and argued to 
this Court: 


“Whether Appellant’s allegations of economic in- 
jury, which would result solely from adjacent channel 
interference causing loss of listeners outside the con- 
tour within which Appellant’s station is normally pro- 
tected against such interference but within the con- 
tour normally protected against co-channel interfer- 
ence, were sufficient to establish that, as a matter of 
law, Appellant is a person aggrieved or whose inter- 
ests are adversely affected within the meaning of Sec- 
tion 309(c) of the Communications Act of 1954, as 
amended, so as to bring this matter within the rule of 
Metropolitan Television Company _V. Federal Com- 
munications Commission. 95 App. D.C. 326, 221 F. 2d 
879.”” 


—— 

1Under the Commission's Rules (Section 3,11(a)): “¢The term ‘primary 
service aren’ of 2 broadeast station means the area in which the groundwave is 
not subject fo objectionable interference or objectionable fading." Under See- 
tion 3.182(f) of its Rules a signal of a field intensity greater than 0.1 mv/m 
to non-urbanized areas (as are involved in tho instant proceedings) con- 
stitutes primary service. 
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While the appeal in No. 15,406 was sub judice, two other 
appeals to this Court were argued involving correlated 
problems of interference to WQXR’s service of a similar 
nature from two other co-pending proceedings. In Inter- 
state Broadcasting Company, Inc. v. United States (No. 
15.561), 286 F. 2a 539 (1960), Interstate appealed from a 
Commission order denying its right to intervene as a 
party in interest in proceedings on the mutually exclusive 
applications of Berkshire Broadeasting Corporation and 
Grossco. Inc.. seeking authority to construct and operate 
standard broadcast stations on a frequency of 1550 kilo- 
eycles in the area of Hartford, Connecticut. In Interstate 
Broadcasting Company. Inc. v. United States (No. 15,619), 
286 F. 2d 544 (1960), Interstate appealed from a Commis- 
sion order denying its right to intervene as a party in inter- 
est in proceedings on the application of Ulster County 
Broadeasting Company for authority to construct a new 
standard broadcast station in Ellenville, New York, on the 
frequency of 1570 kiloeycles. 


In written briefs and on oral argument in the three 
appeals. counsel for Appellant pointed out to this Court, 
inter alia, that aside from the interference problems en- 
gendered severally by each of these co-pending proceed- 
ings, WQXR is threatened with a cumulative loss of almost 
one-fourth of its present service area and a consequent 
loss of many thousands of its actual listener-following in 
the areas involved, by the aggregate of all three proceed- 
ings and other co-pending applications. 


In its decision in No. 15,406 (285 F. 2d 270), this Court, 
in reversing the orders appealed from, found ‘‘that the 
allegations of Interstate [contained in its Protest] were 
sufficient to entitle it to a hearing under the doctrine of 
Metropolitan’’ and: 


“Consequently, the orders appealed from will be set 
aside, so the “Commission may conduct a hearing on 
Patchogue’s application, at which Interstate will be a 
party.”’ 
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In passing upon the sufficiency of Interstate’s Protest, this 
Court noted (285 F. 2d at p. 272): 


«* © © But the allegations are factual and are specific. 
Moreover, they show the dispute now at bar to be part 
of a larger potential development of interference, and 
so the specific factual allegations take on greater stat- 
ure than they would have in isolation. * ° * We think 
this total denial of the right to a hearing cannot be 
achieved by a piecemeal treatment. The facts as to 
each small loss must be alleged, as we held in the Big 
River case, specifically and concretely. But, if they 
are so alleged, and if it be shown that the small facts 
are part of a much larger factual picture. the small- 
ness of the immediately disputed facts cannot deny the 
protestant his right to a hearing.’’ 


This Court also found that the allegations of the Protest 
showed ‘‘the appellant is’’ likely to be financially injured 
“by interference from the proposed new station’. In re- 
versing the Commission’s orders in Nos. 15.561 and 15.619, 
and in granting Interstate its right to intervention in those 
proceedings, this Court made similar rulings (286 F. 2d 539 
and 544). 


Following remand of the three proceedings, the follow- 
ing actions were taken: 


(a) Tn the proceeding involving the application of Ulster 
County Broadeasting Company, Interstate petitioned the 
Commission to enlarge the issues designated for hearing 
prior to remand to allow evidence to be introduced to 
show, inter alia. the extent and nature of the interference to 
WOQNR, the areas and populations affected, and other serv- 
ices available to those areas and populations, and to deter- 
mine the nature of the program service provided by 
WQNR to the areas of interference, if any, and the need 
therefor. This petition was denied by the Commission by 
Memorandum Opinion and Order released May 15, 1961, in 
Catskills Broadcasting Co., 21 Pike and Fischer R. R. 593. 
In the proceeding involving the applications of Berkshire 


Broadcasting Corporation and Grossco, Ine., Interstate 
filed a petition to clarify or enlarge hearing issues framed 
prior to remand to introduce similar evidence. This peti- 
tion was denied by Memorandum Opinion and Order of 
the Commission (R. 285B-285C in Case No. 17,071), re- 
leased June 23. 1961, on the basis of its prior Catskills 
opinion, supra. 


(b) On May 12, 1961, Interstate filed a petition to con- 
solidate the various applications which would create cumu- 
lative interference to its interference-free groundwave 
service area (including the instant application of Patchogue 
Broadcasting Company. Inc.), and aside from other sug- 
gested issues to be designated for consolidated hearing, 
Interstate requested that issues be specified relating to the 
cumulative effect on WQXR of such proposals (financial 
and otherwise), the cumulative interference that would be 
caused to WQXR. the program services proposed by those 
applicants. and the nature of and need for the WQXR pro- 
eram service in those areas of interference which would 
be deprived of the WQXR service. By Memorandum Opin- 
ion and Order released July 25, 1961, the Commission 
denied the requested consolidation on the following basis 
(Ulster County Broadcasting Co., 21 Pike and Fischer 
R. R. 809, 811): 


“Interstate’s argument for consolidation assumes 
that in each proceeding there would be common issues 
relating to the adjacent channel interference which 
WQXR would receive from the various applications 
and a comparison of programming in the interference 
areas, However, the Catskills opinion holds that, since 
the interference involved would fall beyond the pro- 
tected contour of WQXR, such interference does not 
constitute a ground for the denial of any such appli- 
extion. Our reasons for not protecting a station’s sig- 
nal beyond its protected contours are fully expressed 
in that opinion, and those reasons are equally appli- 
cable to a cumulation of interference falling beyond a 
station’s protected contours but stemming from di- 
verse applications.”’ 
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(c) As shown above, this Court in its opinion in the in- 
stant proceeding set aside both the Commission order of 
July 15, 1959, granting the Patchogue application without 
hearing and the order dismissing Appellant’s Protest 
thereto ‘‘so the Commission may conduct a hearing on 
Patchogue’s application, at which Interstate will be a 
party’? (Emphasis supplied) (285 F. 2d at p. 973). No 
hearing on Patchogue’s application was held. Instead, by 
Memorandum Opinion and Order released November 20, 
1961 (R. 159-161), the Commission scheduled an oral argu- 
ment of counsel for the parties before the Commission, 


“T> determine whether if the facts alleged in the 
protest were proven, grounds have been presented for 
setting aside the grant of the instant application, and 
- an evidentiary hearing is required, the scope there- 
() 7 


Appellant pointed out in a Memorandum of Law (R. 173- 
188) submitted to the Commission prior to the ‘‘oral argu- 


ment’? that this Court had already made the determination 
that the Protest was legally sufficient to justify a hearing. 
that this Court had in its opinion already set aside the prior 
crant of the Patchogue application, and had already or- 
dered that a hearing be had on the Patchogue application 
at which Appellant would be a party, and that consequently 
the procedure for holding an ‘‘oral argument’* under 
former Section 309(¢) of the Communications Act to con- 
sider whether ‘‘grounds for setting aside the grant are 
presented’? was not available to the Commission. It was 
also pointed out that the Protest alleges that WQXR is 
threatened not only with interference from the Patchogue 
application, but also from other co-pending applications, 
which, when considered in the aggregate with that of 
Patchogue, would, if granted, cause the loss of very large 
areas presently served with a primary service, as defined 
by the Rules of the Commission. The areas and popula- 
tions (1960 Census) involved were shown in engineering 
exhibits appended to the Memorandum of Law. It was 


10 


pointed out to the Commission that not only had this Court 
deemed such fact to be a relevant consideration on the hear- 
ing ordered by the Court in the instant proceedings (285 
F. 2d at p. 272), but this Court had also made a similar 
ruling in the two other Interstate appeals (286 F. 2d 539 
(No. 15.561) and 286 F. 2d 544 (No. 15,619)), and that in 
the three cases, six Judges of this Court sitting in various 
panel combinations had deemed such evidence to be mate- 
rial on new hearings in the three remanded proceedings. 
This Memorandum of Law suggested six issues which 
should appropriately be considered on an evidentiary hear- 
ing to give effect to the opinion of this Court ordering such 
hearing. These issues included a comparison between the 
programming presently offered by WQXR to its listeners in 
the threatened interference area and the programming 
proposed by the applicant.? 


on en bane on December 15, 1961 (Tr. 1-58). 
Counsel for Interstate Broadcasting Company, Inc. argued 
that this Court had already ordered an evidentiary hearing 
on the application of Patchogue (Tr. 4-7), that the Protest 
raised fundamental public interest issues that could only 
be resolved after a full and complete evidentiary hearing 
(Tr. 7), and that since Interstate’s standing to protest had 
already been established, the issues presented for hearing 
required a determination (Tr. 20), ‘‘whether the public is 
going to be benefited more by the establishment of these 


geated in the Memorandum of Law that the Commission make 
», Ine. & party to much hearing, wince RCA had filed doeu- 


g ye oon Vatehogue’s appliextion on the basin that the 
Patchogue application would enuse harmful crommodulation interference to 
i sl eominonientions wynterm in Riverhead, New York, which prob- 

{ found, after an extensive engineering study, could not be elimi- 

practicable method found. Ax pointed out in Appellant's 

ay Of Comminsion Order Vending Appeal (pp. 9-11), RCA hans 

a yrant of & lieenm: to VPatehogue would violate both the Com 

munications Act and international treaty protecting international communi- 


carlonn. 
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other stations and the loss of the WQXR service, or 
whether it will be more benefited by the maintenance of 
WQXR’s service’’, rather than to determine the extent of 
absolute adjacent channel protection to which a clear chan- 
nel station is entitled under the Commission’s allocation 
rules (Tr. 20-22, 25, 26-27). In argument, counsel for 
Patchogue conceded (Tr. 31) ‘‘that the Commission is 
obligated to look at the public interest if that is destroyed”’, 
but argued that the public interest determination could be 
made ‘in terms of certain facts which are already in the 
record here in terms of the number of people involved in the 
respective areas, and the allocation for Riverhead is for a 
second station’’, and see: Tr. 28-40. Counsel also coneeded, 
in answer to a question of Commissioner Ford as to whether 
WOQXR was entitled to any protection in the interference 
areas involved (Tr. 36), ‘‘Frankly, I think that the Court 
made a clear enough finding that there were some listeners 
alleged specifically to be there so that the Commission can- 
not ignore those listencrs”’, and that ‘*For the purpose of 


this oral argument, I think we ean accept the allegations in 
the protest as true. They allege in the protest they have 
superior program service, and so for the purpose of this 
argument we take that as true’’. He stated, however, 
(Tr. 36): 


“What T am saying, even if you take that number of 
listeners and the factor of the alleged superior pro- 
gram service, you can weigh that against the facts of 
record which would show public interest”’. 


After stating that this determination could be made with- 
out a hearing (Tr, 36), counsel was asked by the Chairman 
what the record showed as to how many radio services 
the people of Riverhead actually receive, and counsel in 
reply referred to a controverted engineering document sub- 
mitted to the Commission nine days before the oral argu- 
ment (Tr. 37). Counsel was further questioned about evi- 
dentiary matters which he answered from his own knowl- 
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edge (Tr. 37-40).* Counsel for the Broadcast Bureau con- 
ceded with the Commission that WQNR offers ‘‘a unique 
service’ (Tr. 43.55). He was, however, asked by Commis- 


3 
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tour. *‘the residents in the area’’ are entitled to ‘‘a com- 
parative study’ and ‘tan informed judgment before their 
opportunities are changed in any way”’ (Tr. 41). Counsel 
replied in subsequent argument essentially that the Com- 
mission in its prior decisions in other cases and rulemak- 
ing proceedings had predetermined that the public living 
between a station’s 0.5 and 0.1 millivolt per meter con- 
tours had no cognizable interest in or need for even a con- 
eededly ‘‘uniqne’’ radio program service (Tr. 51, and Tr. 
41-52), and that this would apply regardless of the cumu- 
lative effect of a series of grants (Tr. 48-50), and regardless 
of the fact, as Appellant then urged, that the public living 
in 25 percent of the WQXR coverage area then provided 
with ‘‘a unique service’’ would be lost to WQXR through 
cumulative interference (Tr. 50-51). 


Following this oral argument, on May 7, 1962 the Com- 

ission released a decision (R. 201-213) joined in by four 
of the seven Commissioners, denying Appellant’s Protest, 
and granting the application without hearing, subject to a 
condition in respect to RCA Communications, Inc. set forth 
in the decision. The essence of the Commission’s ruling 
denying Appellant’s Protest is contained in the following 
language taken from Paragraph 13 of its Decision: 


“Tt is thus clear that (a) a grant of Patchogue’s 
application would not result in objectionable inter- 
ference to Station WQXR or result in a modification 
of Interstate’s license; (b) since the interference area 
lies beyond Interstate’s normally protected 0.5 mv/m 
contour, and since the unique service rule has been 


2 Counsel for the Browleast Bureau later took the position that engincering 
exhibits exchanged before the oral argument were ‘‘wholly outside this record’’ 
(Tr. TASS), and that ‘fas much there in no record’? (Tr. 53). 
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deleted, the programming fare offered by Station 
WQXR is not a matter to be considered in connection 
with the ultimate public interest determination of 
whether Patchogue’s application should be granted; 
and (c) since Interstate has not alleged that its ability 
to serve the public would be affected adversely by the 
economic injury which it would receive as a result of 
the grant of Patchogue’s application and/or by the 
grant of other applications which would cause Sta- 
tion WOXR to lose listeners beyond its normally 
protected 0.5 mv/m contour, Interstate’s economic in- 
jury is not a separate and independent element to be 
taken into account in determining whether the grant 
of Patchogue’s application would be in the public 
interest.’’ 


Commission Chairman Minow issued a Dissenting State- 
ment, in which Commissioner Hyde joined, stating in part: 


‘“‘The majority fails to consider the harm which a 
grant of the Patchogue application will cause to the 
public. The harm alleged is the loss of unique pro- 
gram service rendered by Station WQXR to a signifi- 
cant number of listeners. Former Section 309(¢) of 
the Act, which governs this case, requires that we 
accept this allegation as true in deciding whether an 
evidentiary hearing on the Patchogue application is 
required. Yet. the majority holds that, simply and 
solely because the affected listeners reside beyond the 
WQXR service contours which are protected by our 
rules, their loss of service must be ignored. 


“JT think this holding attributes to our standard 
broadcasting allocation rules a rigidity which they were 
never intended to have. Further, T think it cannot be 
justified under the governing public interest standard, 
because it places the administrative convenience of 
the Commission and applicants for new or changed 
facilities ahead of the interests of the listening publie.”’ 


The dissenters would favor an evidentiary hearing to 
weigh the benefits to be gained by a grant of the Patchogue 
application against ‘‘the loss of a unique service [of 
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WQNXBE] by a smaller, but significant, number of people”’ 
(R. 212). 

On June 6, 1962, Appellant filed the instant Notice of 
Appeal in this Court (No. 17,070) from the ruling of the 
majority. denying it a hearing on the Patchogue application 
as ordered by this Court. 


I. 
Case No. 17,071 


The instant appeal is a sequel to the proceedings which 
culminated in this Court’s opinion in Interstate Broad- 
casting Company, Inc. v. United States, 286 F. 2d 539 
(1960). On July 29, 1959, the Commission consolidated 
for comparative hearing seven applications to establish 
radio broadeast stations in several New England com- 
munities on the frequency of 1550 kiloeycles, a frequency 
adjacent to that of WQXR which operates as a Class I-B 
(clear channel) station on the frequency of 1560 kilocycles 
with a power of 50 kilowatts. After having objected to the 
Commission that a grant of a license to either of two of 
the applicants in the comparative proceeding, Berkshire 
Broadcasting Corporation and Grossco, Inc., would eco- 
nomically injure Interstate, would constitute an indirect 
modification of its license, and would create destructive 
interference to the existing program service of WQXR in 
the Hartford, Connecticut area, Interstate petitioned to 
intervene in the proceeding as a ‘‘party in interest’? under 
the former Section 309(b) of the Communications Act of 
1934 (now carried forward in the Act as Section 309(e)). 
The Commission denied the petition on the ground that 
the allegations were not sufficient to indicate that Inter- 
state was a ‘‘party in interest’? and thus entitled to inter- 
vene (R. 110-111, 127-128). 

Invoking Section 402(a) of the Communications Act, 
Interstate filed a petition for review in this Court secking 
review of the Commission’s order. Aside from an issue 
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of reviewability of the order, the following issue was 
stipulated for review: 


‘¢Whether Petitioner’s allegations of economic in- 
jury, which would result solely from adjacent channel 
interference causing a loss of listeners outside the con- 
tour within which Petitioner’s station is normally pro- 
tected against such interference but within the contour 
normally protected against co-channel interference, 
were sufficient to establish, under the rule of Metropoli- 
tan Television Co. v. Federal Comm unications Commis- 
sion, 95 U.S. App. D.C. 326. 221 F. 2d S79, that Peti- 
tioner is a party in interest within the meaning of 
Section 309(b) of the Communications Act of 1934, as 
amended, and thus entitle Petitioner to the right to 
intervene in the proceedings below.” 


This Court in its first opinion in this proceeding (286 
F, 2d 539) reversed the Commission’s order and directed 


that Interstate be allowed to intervene in the comparative 
proceeding. While this appeal was sub judice. this Court 


also had under consideration two other appeals (Interstate 
Broadcasting Company, Inc. V. Federal Communications 
Commission, 285 F. 2d 270 (1960) and Interstate Broad- 
casting Company, Inc. v. United States. 286 F. 2d S44 
(1906) ), which two appeals also involved the common prob- 
lem of whether Interstate was entitled to a hearing on the 
basis of allegations of economic injury which would result 
solely from adjacent channel interference causing in each 
case 2 loss of listeners outside the contour within which its 
station is normally protected against such interference but 
within the contour normally protected against co-channel 
interference. 


In each of these three appeals, this Court reversed the 
respective Commission orders appealed from (denying 
Appellant its right to a hearing) on basically the same 
ground. In reaching this conelusion in the instant pro- 
ceeding, this Court stated (286 F, 2d at p. 544): 

«* * * Bocause of the cumulative effect of the several 
proceedings which may grant. licenses creating inter- 
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ference to WQXR’s signal, the alleged injury cannot 
be considered de minimis.’ And we cannot accept the 
Commission’s apparent contention that Interstate was 
required to ‘plead its evidence’ of financial injury in 
the petition. Of course the likelihood of such injury 
must exist. but Interstate is statutorily entitled to in- 
tervene until it be found by the Commission in either 
the comparative proceeding or in a separate hearing, 
if the Commission should so require, that no substan- 
tial injury could result from the grant to either Grossco 
or Berkshire. The order denying intervention is there- 
fore reversed and the Commission is directed to allow 
Interstate to intervene in the comparative proceeding. 


29 See Interstate Broadcasting Co. v. Federal Communications Comm., 
109 T.S. App. D.C. ......, 285 F. 2d 270.”” 


While the Interstate appeal was before this Court, the 
Berkshire and Grossco applications were severed by the 
Commission from the consolidated proceeding for separate 
hearing ‘‘on the issues applicable to them’’ which included 
a comparative need issue under 47 U.S.C. 307(b) (R. 166- 
167). While these two applicants had entered into a private 
agreement at the time of the first hearing to merge their 
interests, such agreement had not been approved by the 
Commission pursuant to the terms of 47 U.S.C. 311(c) (as 
amended by 74 Stat. 889), nor was such agreement ap- 
proved prior to the de novo hearing held pursuant to order 
of this Court (Tr. A-103 to A-105, A-108). On October 26, 
1960, an evidentiary hearing was held on the two applica- 
tion in Appellant’s absence (Tr. A-1 to A-18) and while 
the time for filing proposed findings was still running, this 
Court held that Appellant was entitled to be made a party 
to this proceeding (286 F. 2d at p. 544). 


By order released April 7, 1961, the Commission made 
Appellant a party to the proceeding (R. 198), but did not 
designate anew the issues to be considered on a new hearing 
pursuant to 47 U.S.C. 309(e), 5 U.S.C. 1004(a), and See- 
tion 1.103 of its Rules, nor require the publication of the 
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Local Notice of Hearing in Hartford area newspapers 
pursuant to 47 U.S.C. 311(a)(2) and Section 1.362 of its 
Rules, then in force. A prehearing conference was then 
held on April 18, 1961 (R. 199). At this conference counsel 
for Appellant inquired as to what issues were to be con- 
sidered. The Examiner held that of those issues originally 
designated by the Commission on the consolidated proceed- 
ing in 1959, as amended by subsequent orders, those which 
were still applicable to the two applicants were to be con- 
sidered (Tr. A-21 to A-44). At this conference the Ex- 
aminer deleted various issues from the Commission's origi- 
nal hearing order as amended, including the comparative 
need issue under 47 U.S.C. 307(b) as between Berkshire 
and Grossco, on the basis that the pre-remand merger 
agreement betwen the two applicants had made all such 
comparative issues moot, and on the basis that only the 
application of Grosseo, Inc. was longer being prosecuted 
(Tr. A-28 to A-44), The Examiner also held that under 
the issues as then framed for hearing, neither evidence as 
to the extent and nature of interference which would be 
caused to WQXR by a grant of cither application, nor evi- 
dence of the cumulative impact of the various co-pending 
applications on the operation of WQXR would be consid- 
ered (Tr. A-69 to A-71). 


Appellant on April 21. 1961, then filed a ‘‘Petition to 
Clarify or Enlarge the Issues”? with the Commission (R. 
203-212) secking to add first the following issue: 


“To determine the extent, nature, and effect on the 
operation of WQXR of interference which either the 
Berkshire Broadcasting Corporation or Grossco, Ine. 
proposal would cause to WQXR’s daytime operation 
within its present interference-free groundwave and 
primary service area, and whether, in light of such in- 
terference, if any, and any eumulative interference 
which may be caused by other pending applications, the 
proposal of cither Berkshire Broadeasting Corpora- 
tion or Grossco, Ine, would provide a fair, efficient, 
and equitable distribution of a radio service.”’ 
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While Appellant took the position that the issue of com- 
parative needs for programming was already at issue un- 
der the Section 307(b) issue designated in the original hear- 
ing order, it requested that if the Commission thought 
otherwise. the following issues be added to the hearing 
order: 


**(a) To determine the nature and character of the pro- 
gram service proposed to be provided by each of 
the two applicants and the need therefor. 


**(b) To determine the nature of the program service 
provided by WQXR to the areas of interference, if 
any, and the need therefor.”’ 


Prior to acting on this petition, the Commission denied a 
similar petition in the Ulster County proceeding (Catskills 
Broadcasting Co., 21 Pike and Fischer R.R. 593), holding 
that similar requested issues were not available to Inter- 
state. By Memorandum Opinion and Order released June 
23, 1961, the Commission denied Appellant’s petition in 


the instant proceeding on the basis of its decision in 
the Catskills opinion (R. 285B-285C). 


At the hearing on June 28, 1961, the Examiner ruled 
that the proceeding would be de novo (Tr. A-95). Counsel 
for Appellant then entered on the record various objections 
to the hearing including (1) the fact that by the Commis- 
sion’s denial of its Petition to Enlarge or Clarify the 
Issues, and the Examiner’s prehearing conference ruling 
that Appellant could not develop evidence in support of 
the allegations of its Petition to Intervene, Appellant was 
prohibited from developing any affirmative evidence re- 
lating to the public loss of WQXR programming threatened 
by those applications and by other co-pending applications 
(Tr. A-102) ; (2) the fact that since the Commission did not 
designate new issues for the new hearing, the question of 
which issues were still extant had been left in doubt (Tr. 
A-102 to A-103) ; (3) that neither appellant (Tr, A-103) nor 
the public of the communities involved were given rea- 
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sonable notice of the hearing issues as required by Sec- 
' tions 309(e) and 311(a)(2) of the Communications Act 
' (Tr. A-103, A-105 to A-107); and (4) that since the merger 
agreement between the two applicants had not been ap- 
' proved by the Commission as required by Section 311(c) of 
the Act, the Examiner was not empowered to delete the 
issue raised under Section 307(b) and other issues as be- 
tween the two applicants on the basis they had become moot 
(Tr. A-103 to A-105). 


Although Appellant was not allowed to introduce any 
affirmative evidence on the hearing because of the prior 
rulings of the Commission and that of the Examiner, Ap- 
pellant made an offer of proof of evidence it would have 
presented had it not been prevented from doing so (Tr. 
‘A-199 to A-204). Appellant would have presented docu- 
mentary evidence and the testimony of an expert witness 
showing the destructive interference threatened by the 
Grossco proposal to WQXR’s listeners as well as the eumu- 
lative interference problem presented by the several co- 
pending applications which Appellant was then petitioning 
the Commission to consolidate (R. 344), the areas and pop- 
ulations affected (based on 1960 Census figures), the limits 
of WQXR’s primary service area, and other engincering 
data (Tr. A-200 to A-201; R. 344, 345). Appellant also 
made an offer of proof relative to the testimony of Mr. 
Elliott M. Sanger, the Executive Vice President of Inter- 
state, who would have described the programming of 
WQXR (R. 346-354), who also would have identified and 
described a booklet containing a current program descrip- 
tion typical of the kind of programming offered by WQXR 
(R. 335). 


Only one applicant, Grossco, Inc., appeared at the hearing 
or introduced any evidence. Grossco, Ine, was allowed, 
over Appellant's objection, to establish in evidence an engi- 
necring study through a witness (Robert FE. L. Kennedy) 
who was offered as an expert on this matter, even though 
the witness did not prepare the exhibit or make the study 
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of field strength measurements depicted therein, and the 
Witness could only testify as to the material contained 
therein on the basis of long distance telephone talks with 
the engineer who had made the study, which talks were 
held many months before (Tr. A-126, A-141 to A-143, A-159, 
A-162. A-164 to A-167). Such hearsay testimony included 
explanations of topographical and physical obstructions 
in the Hartford area which prevented taking the field 
strength measurements in accordance with the Commis- 
sion’s Rules of which the witness had no firsthand knowl- 
edge (Tr. A-15$8 to A-169). Although the engineering study 
in the exhibit had not been prepared as prescribed by the 
Commission‘s Rules( Tr. A-131 to A-132) this witness and 
a Broadcast Bureau witness were questioned at length by 
the Examiner as to the proper interpretation of the rules 
as to whether the exhibit was in ‘‘substantial compliance’’ 
with the rules and whether the Examiner would be justified 
in relying on it (Tr. A-133 to A-139, A-173 to A-185). 
Appellant also objected on grounds of relevancy to the fact 
that Grossco’s engineering exhibit used 1950 Census popula- 
tion data, even though 1960 Census population data was 
then available for the Hartford area (Tr. A-123, A-127 to 
A-129) and there had been material changes in the popu- 
lations involved in the intervening period (Tr. A-191 to 
A-192). The Examiner overruled this objection on the 
basis that Appellant should have requested that relevant 
1960 Census data be supplied by the applicant prior to 
hearing (Tr. A-129 to A-130). 


By Memorandum Opinion and Order released July 25, 
1961 (Ulster County Broadcasting Co., 21 R.R. 809, 811), 
the Commission denied Appellant’s petition to consolidate 
the various co-pending proceedings creating a cumulative 
interference problem to WQXR and its listener-following 
in the areas involved (R, 370-373). Again, relying on its 
previous decisions to the effect that interference to listeners 
beyond WQXR’s 0.5 mv/m contour has no decisional rele- 


vance, the Commission held that those previous rulings 
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‘sare equally applicable to a cumulation of interference 
falling beyond a station’s protected contours but stemming 
from diverse applications.’’ (Emphasis supplied.) 


After the submission of proposed findings and conclu- 
sions, an initial decision was released by the Examiner on 
September 13, 1961 (R. 427-444) recommending the ap- 
proval of the Grossco-Berkshire merger agreement, dis- 
missal of the Berkshire application, and the grant of the 
Grosseo application. After exceptions thereto were filed 
by Appellant and after oral argument before the Commis- 
sion, a majority of four of the seven Commissioners by 
Decision released May 28, 1962, accepted the recommenda- 
tion of the Examiner, dismissed the Berkshire application, 
and granted that of Grossco, Commissioner Hyde dissent- 
ing, and Chairman Minow and Commissioner Bartley not 
participating (R. 496-507). A Notice of Appeal was filed 
by Appellant in this Court from this Commission decision 
on June 6, 1962. 


II. 
The Cumulative Interference Problem 


As shown above, Appellant, in neither of the two proceed- 
ings giving rise to the two appeals, has been allowed to 
introduce any record evidence in support of its Protest 
(in Case No. 17,070) or its Petition to Intervene (in Case 
No. 17,071). Nevertheless, since its various tenders of 
evidence were referred to in arguments before the Commis- 
sion, and in oppositions to its Motions for Stay of the 
Commission Decisions in this Courts the following facts 
are submitted by way of clarification : 


4 Appellant moved for a stay pending appeal in this Court of both of the 
Commission decisions appealed from in Case Nos, 17,070 and 17,071. After 
argument on the motions before this Court on July 19, 1962, this Court (per 
Judges Fahy, Burger and Wright) handed down orders on July 20, 1962, stay- 
ing the effectiveness of both Commission decisions pending final disposition 
of each appeal by this Court, or until further order of this Court, 
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As noted above, Appellant made a tender of an engineer- 
ing study in both remanded proceedings,* which document 
is dated June, 1961, and was prepared by Appellant’s con- 
sulting engineer on the basis of official 1960 Census popula- 
tion figures. This document shows that as of June, 1961, 
WQNXR was threatened with cumulative interference to its 
primary service area from all then pending applications 
whieh interference would deprive a total of 373,412 persons 
(exclusive of those living in cities of a population of 2,500 
or over) of the WQXE program service, and would elimi- 
nate the WQXR program service in an area of 3,915 square 
miles of a total of 13,530 square miles then served by 
WQNXR with a primary service (representing an approxi- 
mate loss of 28.9 percent of WQXR’s entire primary serv- 
ice area). 

While no new evidence of actual regular listeners in this 


loss area was introduced (since Appellant did not have a 
hearing on the issue), Appellant showed on the first appeals 


(e.g., R. 302-303, Case No. 15,561 (the first appeal in the 
Grosseco proceeding)) that when the threatened loss of 
WQXR’s primary service area was then only 22.39 percent, 
approximately 42,000 or more regular (as opposed to poten- 
tial) WQXR listeners then resided between its 0.1 millivolt 
and its 0.5 millivolt per meter contours. 


As defined in the Commission’s Rules the term ‘‘primary 
service area’’ is ‘the area in which the groundwave is not 
subject to objectionable interference or objectionable 
fading’’ (Section 3.11(a)).” Under Section 3.182(f) of the 
Rules, the signal ‘‘necessary to render primary service”’ 


% This document ix also appended to Appellant’s Motion for Stay of Com- 
mmission Order Pending Appeal filed in thin Court in Case No. 17,070. 


©The term ‘‘necondary nervice aren’? on the other hand means ‘‘the area 
nerved by the akywave and not mbject to objectionable interference’? but 
“gubject to intermittent variations in intensity’’ (Section 3.11(b)). The term 
(Gntermittent servies aren’? (the third enteyory of nervice area) ‘means the 
area reeeiving serviee from the groundwave but beyond the primary service 
aren and wmubjeet to nome interference and fuding’’ (Section 3.11(¢)). 
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to non-urbanized northern areas (the areas involved in the 
instant proceeding) is 0.1 to 0.5 mv/m, subject to an absence 
of objectionable fading or limiting interference from other 
broadeast stations within such areas. In the Grossco hear- 
ing (Case No. 17,071), although Appellant was not per- 
mitted to introduce any evidence, its counsel made an offer 
of proof of engineering exhibits and the testimony of an 
expert engincer-witness who would have identified the 
engineering exhibits showing the WQXR primary service 
contour as defined by Sections 3.11(a) and 3.182(f) of the 
Commission’s Rules, and the threatened areas of interfer- 
ence to that primary signal’ (Tr. A-199 to A-201; R. 
344-345). 


STATUTES AND RULES INVOLVED 


The relevant portions of the statutes and rules of the 
Federal Communications Commission involved are set forth 
in the Appendix to this Brief. 


STATEMENT OF POINTS 


1. In both proceedings Appellant was denied the hearing 
which this Court in earlier decisions held it was entitled 
to as a matter of right. In Case No. 17,070 no hearing was 
held and in Case No. 17,071 Appellant was not permitted 
to adduce any evidence concerning the loss of its service 
or any evidence in support of its Petition to Intervene. 
In addition thereto, in Case No. 17,071 the hearing held by 
the Commission did not accord with the statutory require- 
ments of 47 U.S.C. 309(e), 5 U.S.C. 1004(a), 47 U.S.C. 
311(a)(2) and 311(¢), or Scetion 1.362 of the Commis- 
sion’s Rules. 


7 While counsel for the other parties have raised a question as to whether 
WQXRK's service between ita 0.1 mv/m and 0.5 mv/m contours is correctly 
classified as ‘primary service "', Appellant stands ready to submit evidence 
through a competent engineer that WQXR is providing a primary signal as 
defined by the Commission's Rules in the areas in question and as delineated in 
ita tendered exhibits. 
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_ The Commission arbitrarily refused to apply the 
standard of public interest, convenience and necessity to 
reach a conclusion as to whether the public interest is 
better served by the maintenance of the WQXR program 
service or its destruction thereof by the establishment of 
new stations. 


A grant of the applications of Patchogue Broadeasting 
ane Inc. and Grossco. Inc. constituted a modification 
of the license of Station WQNR without affording it the 
hearing to which it was entitled under the provisions of 
Section 316 of the Communications Act of 1934, as amended. 


SUMMARY OF ARGUMENT 
I. 


In Case No. 17,070 this Court in its earlier opinion in 
Interstate Broadcasting Company, Inc, v. F.C.C., 285 F. 2d 
270, held ‘‘that the allegations of Interstate were sufficient 
to entitle it to a hearing under the doctrine of Metropol- 
jtan’’. In so holding this Court not only reversed the 
Commission’s dismissal of Interstate’s Protest but also 
set aside the Commission’s Order granting the Patchogue 
application ‘‘so the Commission may conduct a hearing 
on Patchogue’s application, at which Interstate will be a 
party’? (emphasis supplie d). The Commission refused to 
hold such a hearing but rather scheduled the matter for 
oral argument after which it again denied Interstate’s 
Protest. Such argument is not the equivalent of the ‘‘hear- 
ing on Patchogue’s application’? ordered by this Court 
and it follows that this Commission failed to carry out the 
order of this Court, and Interstate was denied the hearing 
to which it was entitled. 


In Case No. 17,071 this Court in its initial opinion in 
Interstate Broadcasting Company, Inc, v. United States, 
286 F.2d 529, held that ‘Because of the cumulative effect 
of the several proceedings which may grant licenses creat- 
ing interference to WQXR’s signal, the alleged injury can- 
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not be considered de minimis’”’, and that ‘‘Interstate is 
statutorily entitled to intervene’. Pursuant to this order 
of the Court, the Commission allowed Interstate’s interven- 
tion, but notwithstanding the holding of a so-called “de 
novo” hearing after the allowance of Interstate’s interven- 
tion, the Commission and the Examiner refused to allow 
Interstate to introduce any evidence in support of the 
allegations contained in its Petition to Intervene. Inter- 
state was not allowed to show the extent of the interference 
it would suffer from the instant application or any other 
application. It was not allowed to show that the public 
interest would best be served by the maintenance of its 
program service in the areas of interference. Thus, Appel- 
lant was restricted to essentially the passive role of an 
onlooker. Accordingly, Appellant was not afforded the 
hearing to which this Court said it was entitled. 


In addition to the foregoing matters the hearing on the 
Grossco application failed to comply with the minimum 
requirements of a fair statutory hearing. The Commission 
failed properly to designate the issues for the hearing as 
required by 47 U.S.C. 309(¢e), 5 U.S.C. 1004(a). Also, the 
Commission failed to require the proper publie notice of 
the hearing pursuant to the requirements of 47 U.S.C. 
311(a)(2) and Seetion 1.362 of its Rules. In addition to 
the foregoing, the Commission failed to approve the merger 
of the Grossco, Ine. and Berkshire Broadeasting Corpora- 
tion applications prior to the hearing, as required by See- 
tion 311(¢) of the Communieations Act of 1934, as amended, 
and permitted the development of the Grossco technical 
evidence on the basis of hearsay. 

For these reasons Appellant was not accorded any of 


the rights essential to a fair hearing. 


I. 


Appellant offered to prove in both proceedings that the 
cumulative interference to its present interference-free 
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primary service area would create an aggregate loss of the 
WQXR program service to an area of 3,915 square miles 
and a population of 373,412 persons. The Commission 
arbitrarily refused to receive or consider such evidence on 
the assumption that since the interference would occur 
outside of WQXNR’s 0.5 millivolt per meter contour, it was 
unnecessary that it be concerned with it. The Communica- 
tions Act requires that the Commission grant or deny appli- 
cations on the ultimate statutory standard of public inter- 
est, convenience and necessity. This standard the Commis- 
sion has arbitrarily refused to apply. In the final analysis 
the Commission must decide whether the publie interest is 
better served by the maintenance of the WQXR primary 
service or the destruction thereof by the establishment of 
new stations. By refusing to hear any evidence on this 
question, the Commission clearly violated the holdings of 
this Court and of the Supreme Court on this question. 
To illustrate, in Democrat Printing Co. v. F.C.C., 202 F. 2d 
298, at p. 301, this Court said: 
“If the requirements of the public interest are to be 
satisfied, the Commission must consider not only the 
public benefit from the operation of the new station, 
but also any public loss which it might occasion. Only 
by such a balancing can the Commission reach a legally 
valid conclusion on the ultimate question of the public 
interest.”’ 


And in National Broadcasting Co. v. United States, 319 
U.S. 19, at pages 216 and 217, the Supreme Court held that 
the Commission’s licensing function cannot be discharged 
‘“‘merely by finding that there are no technological objec- 
tions to the granting of a license”’ but that ‘‘Since the very 
inception of federal regulation of radio, comparative con- 
siderations as to the services to be rendered have governed 
the application of the standard of ‘public interest, con- 
venience, or necessity’ ’’. 


For these reasons it is readily apparent that only by a 
comparison of the program service proposed by each appli- 
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cant with that presently rendered by Appellant in the 
areas affected can a valid determination of the public inter- 
est at stake be made. This comparison the Commission 
refused to consider, 


III. 


And, finally, the granting of the applications of Patchogue 
Broadcasting Company, Inc. and Grossco, Inc. constituted 
a modification of the license of Station WQXR without 
affording it the hearing to which it was entitled under the 
provisions of Section 316 of the Communications Act of 
1934, as amended. F.C.C. v. National Broadcasting Com- 
pany, Inc. (KOA), 319 U.S. 239. This conclusion follows 
from the following facts. Under the provisions of Rule 
3.182(a) (1) (ii) of the Rules of the Commission, WQXR 
is entitled to protection to its 0.1 millivolt per meter contour 
from interference from stations on the same frequency. 
The same rule contains an inconsistent and anomalous 
provision that gives WQAR protection to only its 0.5 milli- 
volt per meter contour from stations on adjacent channels. 
Rule 3.182(d) provides: 

‘When a station is already limited by interference 
from other stations to a contour of higher value than 
that normally protected for its class, this contour shall 
be the established standard for such station with re- 
spect to interference from all other stations.” 


Thus and for this reason, if the instant applications are 
granted, WQNR will be deprived of its right to object to 
co-channel interference in all the areas of interference 
thereby created. This is a modification of its license. Such 
modification cannot be effectuated without giving Inter- 
state the hearing required by the provision of Section 316 
of the Communications Act of 1934, as amended. 


ARGUMENT 
L 


THE COMMISSION FAILED TO ACCORD APPELLANT A FULL 
EVIDENTIARY HEARING IN EITHER PROCEEDING IN 
OBEDIENCE TO THIS COURT’S PRIOR MANDATES AND IN 
COMPLIANCE WITH RELEVANT STATUTORY PROVISIONS. 

A. Appellant Was Not Given the Full Hearing in Either Pro- 
ceeding as Required by the Opinions of This Court, the 
Communications Act, or the Administrative Procedure Act. 


1. Case No. 17,070 


The instant appeal is a sequel to the proceedings which 
culminated in this Court's opinion in Interstate Broad- 
casting Company, Inc. v. Federal Communications Com- 
mission, 235 F. 2d 270, in which this Court reversed a prior 
Commission order of July 15, 1959, granting without hear- 
ing the application of Patchogue Broadcasting Company, 
Inc., and also an order of the Commission adopted Sep- 
tember 9, 1959, dismissing Appellant’s protest of such order. 
In its opinion this Court found, ‘‘that the allegations of 
Interstate [contained in its Protest] were sufficient to entitle 
it to a hearing under the doctrine of Metropolitan’’ and: 


“*Consequently, the orders appealed from [viz., the 
order granting Patchogue’s application without hear- 
ing and the order dismissing Interstate’s protest] will 
be set aside, so the Commission may conduct a hearing 
on Patchogue’s application, at which Interstate will 
be a party.”’ 


In passing upon the snfficiency of Appellant’s Protest, this 
Court noted (285 F.2d at p. 272) that ‘‘the allegations are 
factual and are specific’’; that “they show the dispute now 
at bar to be part of a larger potential development of 
interference, and so the specific factual allegations take on 
greater stature than they would have in isolation’’; that 
‘this total denial of the right to a hearing cannot be 
achieved by a piccerneal treatment’’; and that if the facts 
of cach small loss be thus alleged ‘and if it be shown that 
the small facts are part of a much larger factual picture, 
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the smallness of the immediately disputed facts cannot 
deny the protestant his right to a hearing’’. This Court 
also found that the allegations of the Protest showed the 
applicant is likely to be financially injured by interference 
from the proposed new station. 


The Commission did not thereafter ‘‘conduct a hearing 
on Patchogue’s application, at which Interstate will be a 
party’? as ordered by this Court. Instead, the Commis- 
sion scheduled an ‘‘oral argument’’ of counsel *‘to deter- 
mine whether if the facts alleged in the protest were proven, 
grounds have been presented for setting aside the grant of 
the instant application, and if an evidentiary hearing is 
required, the scope thereof’? (emphasis supplied). 


Both in a Memorandum of Law submitted to the Com- 
mission and in the subsequent ‘‘oral argument*’ before the 
Commission (at which Appellant was given the burden of 
again justifying the legal sufficiency of the allegations of 
its Protest), Appellant pointed out that this Court had 
already made the determination that the allegations of 
the Protest were legally sufficient to justify a hearing on 
the Patchogue application, and had already set aside the 
grant of the instant application. It was pointed out that 
this case must be distinguished from those where the Court 
has not in the first instance made a finding of legal suti- 
ciency and the Commission is free to schedule an ‘oral 
argument’? to test the legal sufficiency as though on **de- 
murrer’’, Former Section 309(¢) of the Communications 
Act (47 U.S.C. 309(¢)), it was pointed out, provided 
that where a Protest is filed, the Commission could, 
instead of making a summary disposition of the Protest, 
schedule an ‘‘oral argument** at which it could consider 
whether ‘‘grounds for setting aside the grant are pre- 
sented’, This remedy obviously would not be available 
if the Court of Appeals has already made a determination 
that. sufficient grounds have been shown in the Protest and, 
as here, has already set aside the grant on that basis, 
and ordered a ‘thearing’’ on the application (as it also did 
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in the two comps anion appeals in which Appellant had been 
i right of intervention). This Court’s opinion 
rly had the effect of reinstating the Protest as a basis 
for an sanentaee hearing on the Patchogue application. 
Clarksburg Pub. Co. v. F.C.C., 225 F. 2d 511, 514-515 
(C.A.D.C., 1955): and see: Philco Corporation v. F.C.C., 
203 F. 2d S64 (C-A.D.C.. 1961): Federal Broadcasting Sys- 
tem, Inc. v. F.C.C.. 225 F. 2d 560, 563-565 (C.A.D.C., 1955). 
Obviously. the ‘‘oral argument’? of counsel provided for 
in former Section 309(c) of the Communications Act is not 
the equivalent of ‘ta hearing on Patchogue’s application”’ 
ordered by this Court. The term ‘‘hearing’’ in the context 
of former Section 309(¢) of the Act (which is distinguished 
trom the term ‘‘oral argument”’ in its text) is a term of 
set ced consmacnon meaning a full evidentiary hearing. 
United States v. Storer Broadcasting Co., pas U.S. 192, 202; 
Clarksburg Pub. Cov. eS .C., supra (225 F, 2d at pp. 514. 
515). It is equally obvious that where the legal sufficiency 
of the Protest as a basis for a ‘“‘hearing’’ has already been 
¢ Hshed, issues relating to the public interest, conven- 
ience and necessity raised therein can only be determined 
by record evidence introduced on a ‘hearing’’, and not 
x oral argument of counsel. See: Harrell v. F.C.C., 267 
24 629, 632 (C.A.D.C., 1959). It is in fact the function 
£ the Commission’s hearing procedures to ‘‘search out 
the public interest’. Hall v. F.C.C., 237 F. 2d 567, 571 
(C.A.D.C., 1956). 


It therefore follows that the Commission failed to carry 
out the order of this Court to ‘‘conduct a hearing on 
Patchogue’s application, at which Interstate will be a 
party’’, 


2. Case No. 17,071 


This appeal is a sequel to the proceedings which culmi- 
nated in this Court’s opinion in Interstate Broadcasting 
Company, Inc. v. United States, 286 F.2d 939 (1960) in 
which this Court reversed the Commission’s order denying 
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Appellant its right of intervention, and directed the Com- 
mission to allow it to intervene in the comparative proceed- 
ing. This Court’s opinion (p. 544) found that ‘‘Because 
of the cumulative effect of the several proceedings which 
may grant licenses creating interference to WQXR’s signal, 
the alleged injury cannot be considered de minimis’’, and 
that ‘‘Interstate is statutorily entitled to intervene until 
it be found by the Commission in either the comparative 
proceeding or in a separate hearing, if the Commission 
should so require, that no substantial injury could result 
from the grant to cither Grosseo or Berkshire’*, There- 
after, as the Appellee has conceded ‘‘the Commission made 
Interstate a party to the hearing and did not thereafter 
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question Interstate’s interest or standing’’. 


Although a so-called ‘‘de novo’’ hearing was held in the 
proceeding, Appellant was not allowed to develop any evi- 
dence whatever in respect to either the allegations of its 
petition to intervene or any other suggested issue relating 
to the WQNR service in the areas involved. While its 
petition to intervene had alleged that the proposed pro- 
gramming of the two applicants would not conduce to a 
fair, efficient or equitable allocation of broadcast facilities, 
and that a comparison of such programming with that of 
WQNR was therefore necessary.’ this and all other issues 
pertaining to WQXR were barred first by a ruling by the 
Examiner that such matters did not come under the issues 
originally designated for hearing in 1959 in the original 
comparative hearing, and then by the Commission itself 
which refused to elarify or enlarge the issues contained in 
the original hearing order to allow Appellant to introduce 


SSee: Appellee’s Opposition to Motion for Stay in Case No, 17,071, p. 11. 
This concession is a virtual admission of error since as this Court said in 
National Coal Ass'n, V. F.P.C., 191 F. 2d 462, 467, ‘* The corollary of its au- 
thority to allow intervention is the duty to explore all pertinent aspects of 
an intervenor’s relationship to the matter ...°". 


9 Citing Harrell v. F.C.C., 267 F. 2d 629, 682 (C.AD.C., 1959): Democrat 
Printing Co, Vv. F.C.C., 202 F. 2d 298, 301-302 (C.A.D.C., 1952). 
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any affirmative evidence whatever, including evidence of 
the cumulative interference problem discussed by this 
Court in its opinion allowing intervention. Any effective 
presentation of Appellant's interests was further barred 
by the Commission’s denial of Appellant’s petition to con- 
solidate the various proceedings presenting the cumulative 
interference to WQXR’s listeners for hearing under sug- 
i 


gested issues. 


By further deleting all comparative issues, and permit- 
ting only one applicant to resubmit its evidence introduced 
on a former. then voided hearing, the Examiner further 
narrowed the *‘de novo’’ hearing to a point where Appel- 
lant was allowed only the passive role of objecting to the 
evidence introduced by that one party under the few sur- 
viving issues. Appellant was only afforded the opportunity 
to make an offer of proof as to evidence it would have intro- 
duced had it been allowed to do so which would have devel- 
oped all facts relating to WQXR including the nature of 
the interference to its listeners involved, and the public 
interest in its existing programming to the populations and 
areas which would be affected. 


It is therefore apparent that Appellant was not afforded 
its rights to ‘‘a full hearing’’ in which it was “‘permitted 
to participate’? within the meaning of 47 U.S.C. 309(e), 
and as obviously intended by this Court. A full hearing, 
among other considerations, presupposes the right of the 
party ‘‘to present his case or defense by oral or docu- 
mentary evidence’’, as well as ‘‘to submit rebuttal evidence, 
and to conduct such cross-cxamination as may be required 
for a full and true disclosure of the facts’’. See. 7(¢), 
Admin. Proc. Act (5 U.S.C. 1006(c)); and see: United 
States v. Storer Broadcasting Co., 351 U.S, 192, 202. A 
party intervenor, morcover, has the right to represent the 
public interest involved, and the public is not represented 
if such intervenor may not develop any affirmative evidence 
whatever. 
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It follows that since Appellant was not given its rights 
to a ‘‘full hearing”’ under any of the issues raised, this pro- 
ceeding is in the same posture as that in Case No. 17,070 
where no hearing was held at all. 


B. The “De Novo Hearing” in Case No. 17,071 Was Otherwise 
in Violation of Hearing Procedures Prescribed by Statute. 


Aside from the facts already adverted to, the “de novo” 
hearing on the Grossco application failed to accord Appel- 
lant other statutory hearing rights. 


First, although the Examiner held that the hearing held 
pursuant to the order of this Court in the Grossco-Berkshire 
proceeding was ‘‘de novo’’, the Commission failed to 
designate the issues to be heard on such hearing as required 
by 47 U.S.C. 309(e), 5 U.S.C. 1004(a), and Section 1.103 
of its Rules (requiring that ‘‘reasonable notice of hearing” 
be given to all parties including a statement of the matters 
of fact and law involved). The original hearing order of 
the Commission released in 1959 for the consolidated 8- 
party proceeding (as subsequently amended on several 
oceasions) did not satisfy this requirement, since the 
hearing held on June 28, 1961, was materially different 
both in respect to parties and issues involved from the 
original proceeding. The lack of notice of the issues to be 
heard is cogently illustrated by the fact that at the pre- 
hearing conference on April 18, 1961, counsel for Appellant 
had to ask the Examiner what the issues were (Tr. A-21 to 
A-22), and the balance of this conference was consumed in 
making this determination, in obtaining views of counsel 
on the subject, and in deleting issues which the Examiner 
deemed no longer relevant. 


Secondly, a jurisdictional requirement for the holding of 
a hearing is that proper public notice of such hearing be 
published in the areas involved in the proceeding, including 
n notice of the issues to be heard ‘tat least ten days before 
commencement of such hearing’. See: 47 U.S.C. 311(a) (2) 
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and Section 1.362 of the Commission's Rules. While this 
statutory requirement was added by amendment to the Act 
approved September 13, 1960, and the Commission’s im- 
plementing Rule was in force long before the ‘‘de novo’’ 
hearing, the Commission nevertheless held that the statu- 
tory requirement did not apply to this proceeding since 
the proceeding had originated prior to the passage of the 
1960 Communications Act amendments, and the two appli- 
cations involved had originally been designated (in a con- 
solidated proceeding) for hearing in 1959. Neither the 
statute nor the rule excuses the local notice requirement in 
such cases. The statute provides that such notice must be 
given prior to ten days before any hearing.’? The Com- 
mission's Rule, in fact, provides for local publication of such 
notice: not at the time of an original Commission order 
designating that a hearing be held on an application, but 
at the time of the ‘‘release of the Commission’s order 
specifying the time and place of the commencement of the 
hearing’. The Commission’s order scheduling the time 
and place of the new hearing in this proceeding was released 
May 3, 1961 (R. 213) and so under Section 311(a) (2) of the 
Communications Act and the Commission’s Rule imple- 
renting this 1960 amendment to the Act, the time and place 
of the hearing and the issues involved were required to be 
placed in a public notice in local newspapers in the Hart- 
ford area following release of that order and prior to ten 
days preceding the hearing. This jurisdictional require- 
ment of public notice was not complied with in this pro- 
ceeding. 


Thirdly, the merger agreement between the two appli- 
cants, Grossco, Inc. and Berkshire Broadcasting Corpora- 
tion, had not been approved by the Commission prior to the 
‘*de novo’’ hearing as required by Section 311(c) of the 
Communications Act, and Section 1.316 of the Commission’s 


101m a Publie Noties released May 12, 1961 (21 Pike and Fischer R.R, 591), 
the Comrinsion, in fact, announced that (‘no hearing may commence until ten 
days after the notice requirements han been matinfled’’. 
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Rules, and at the time of the hearing the Examiner was not 
empowered to pass on the agreement. Nevertheless, prior to 
the hearing she held that the mere pendency of such agree- 
ment made all of the comparative issues as between the two 
applicants moot, deleted them from the hearing order, and 
excused Berkshire from participation on the hearing (Berk- 
shire did not appear or present evidence on the hearing). 
In her initial decision, the Examiner made findings as to the 
merits of the merger agreement, Berkshire Broadcasting 
Corp., 23 Pike and Fischer R.R. 719, 729-730, and found it 
consistent with the public interest (p. 733). In its decision 
the Commission affirmed the Examiner’s findings on the 
basis of the record evidence, and held that Appellant was 
not prejudiced by the procedure followed since it had been 
free to ‘attack the propriety of the entire merger arrange- 
ment?’ (23 Pike and Fischer R.R. at pp. 716-7). 


In addition to the foregoing points, Grossco, Inc. failed 
to submit any creditable evidence on the hearing as is more 
particularly described in the Statement of Facts, supra. 


While its entire case was established through a witness 
offered as qualified to give expert testimony on the particu- 
lars of an engineering study, the witness could only testify 
from hearsay, and the engineering exhibits were admitted 
in evidence through his hearsay testimony. Nevertheless. 
the Commission in its decision passes the onus of this Ap- 
plicant’s failure to produce any evidence on to Appellant 
on the basis that Appellant as intervenor failed ‘to avail 
itself of the Examiner's offer to subpoena the engineer 
who actually took the measurements in question"’, or to sub- 
mit rebuttal evidence (the applicant, of course, having the 
burden of proof), The applicant's further failure to pro- 
duce available 1960 Census data instead of obsolete 1950 
Census data, was excused on the basis that the Appellant as 
intervenor did not supply the more reliable data on rebuttal. 


For these and other reasons outlined above, it is clear 
that Appellant was not accorded any of the rights essential 
to a fair hearing. 


IN ARBITRARILY REFUSING TO CONSIDER ON A HEARING IN 
EITHER PROCEEDING THE PUBLIC INTEREST INVOLVED 
IN A LOSS OF WQOXR’S PROGRAMMING SERVICE TO MANY 
THOUSANDS OF POTENTIAL AND REGULAR LISTENERS, 
THE COMMISSION FAILED TO APPLY CORRECTLY THE 
STANDARD OF PUBLIC INTEREST, CONVENIENCE AND 
NECESSITY AS REQUIRED BY SECTION 309(a) OF THE 
COMMUNICATIONS ACT OF 1934, AS AMENDED. 

A. The Commission Erred in Excluding the Interests of the 
Public Without Evidentiary Hearing on the Basis of a 
Policy of Administrative Convenience Which Is Not Justi- 
fied Either by Statute or Commission Rule. 


Appellant tendered evidence to the Commission in both 
proceedings showing that the cumulative interference 
threatened by all co-pending proceedings would create an 
aggregate loss of WQXR primary service to a total popula- 
tion of 373.412 persons, living in an area of 3,915 square 
miles, which area represents 28.9 percent of WQXR’s 
entire service area now served with an interference-free 
signal free from objectionable fading or objectionable inter- 
ference (i.e, ‘primary service’’) and a program service 
which for purposes of argument is concededly both unique 
in format and superior in character. If the applications 
of the two intervenors on this consolidated appeal were 
both granted, 98,046 persons who are regular listeners to 
WQXR would lose the WQXR service (R. 345). 


The Commission’s position as expressed in its Patchogue 
opinion (23 Pike and Fischer R.R. 435) as to its duty to 
protect these thousands of members of the listening 
public is anomalous in the extreme. It now concedes, as 
it must, that while a loss of such listeners constitutes a 
private loss to the station licensee sufficient to give it 
standing to protest the application, the rights of the listen- 
ing public in such area threatened with a displacement of 
program service (however ‘‘unique’’) cannot even be con- 
sidered on a hearing under such protest. It thus has drawn 


an arbitrary conjurer’s circle around a substantial portion 
of the public directly concerned in the perpetuation or dis- 
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placement of a radio service and by fiat has declared that 
it will not consider their interests regardless of their 
number (or actual listening interests). 


In reaching this result, the Commission apparently relies, 
inter alia, on a statement in a rule entitled ‘* Engineering 
standards of allocation’? (Section 3.182(a)(1)(ii)) pro- 
viding in respect to Class I-B (clear channel) stations that 
“‘Protection is given to the 500 uv/m [0.5 millivolts per 
meter] groundwave contour from stations on adjacent 
channels for both day and nighttime operation”’.* This 
allocation rule, however, contrary to the Commission's 
assumption, does not purport to limit the interests of the 
public (including actual and regular listeners) receiving a 
satisfactory interference-free signal beyond that limit 
(which as shown above is not the limit of primary service 
to non-urbanized areas as are involved in the instant pro- 
ceeding). Neither in language nor by implication does this 
‘allocation’? rule purport to constitute an administrative 
predetermination that the public can have no interest in a 
displacement of an existing program service in the re- 
maining portions of a station’s primary service area (ie. 
those areas served by an interference-free groundwave 
signal greater than 0,1 millivolts per meter). The rule 
cannot thus be construed as a legitimate limitation on the 
ultimate statutory standard of public interest, convenience 
and necessity which the Commission must apply in granting 
any application. 


The Commission also relies on the fact that until 1997 it 
had a “unique service rule’’ which would have permitted 
it to consider the public interest of the populations in 
question in the loss of such a ‘unique service’, but that 


11'The same rule (See. 3.182(a)(1)), however, provides that all clear chan- 
nel stations ‘are designed to render primary and secondary service over an 
extended area and at. relatively long distances, henee have their primary 
werview areas free from objectionable interference from other stations on the 
same and adjacent channels and secondary service areas free from objection: 
ablo interference from stations on the mune channels", 
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for administrative convenience and as a matter of policy 
it had deleted this rule. It suggests that Appellant’s 
remedy is to petition the Commission to reinstate the rule 
n2king proceedings. What is at stake here, how- 
ever. is the public interest of thousands of listeners and 
no longer merely the private interests of Appellant or the 
applicants herein. That public interest cannot validly be 
iminated in rulemaking proceedings since Congress in 
Seetion 309(a) of the Communications Act has required 
the Commisison to apply as its ultimate criterion of judg- 
ment the public interest. convenience and necessity. <A 
Commission policy which arbitrarily restricts and limits 
consideration of the interests of the public, to promote 
administrative convenience, as Chairman Minow and Com- 
i ner Hyde said in their dissenting opinion in 

ogue (23 Pike and Fischer R.R. at p. 444), 
“+ | . cannot be justified under the governing public 
interest standard because it places the administrative 
convenience of the Commission and applicants for 
new or changed facilities ahead of the interests of the 


listening public.”’ 


In fact, prior to enactment of the original 1927 Act, 
y of Commerce Herbert Hoover, addressing the 
Fourth National Radio Conference, said: 


Secretar 


“The dominant «lement for consideration in the radio 
field is, and always will be, the great body of the 
listening public.”’ 


In its Second Annual Report to Congress, the Federal 
Radio Commission said (p. 170): 
“The emphasis must be first and foremost on the 
interest, the convenience, and the necessity of the 


listening public, and not on the interest, convenience, 
or necessity of the individual broadcaster or the 


advertiser.”’ 


In this instance thousands of members of the public are 
involved in the proposed program displacement. The Com- 
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mission’s enunciated policy would disregard their numbers, 
their interests in the ‘unique’? program service that 
would be climinated, and every other qualitative con- 
sideration which comprises an informed judgment as to 
whether a grant of the applications would comport with 
their public interest, convenience and necessity. As the 
dissenters point out, such policy is contrary to the 
delegated standard of judgment which Congress has 
established. 


B. The Commission Erred in Refusing to Consider the Cumu- 
lative Effect of All Co-pending Proceedings on WOXR’s 
Listener-following. 


As this Court observed in its three Interstate opinions 
(286 F. 2d 539; 286 F. 2d 544; 285 F. 2d 270) the asserted 
public loss of WQXR’s program service involved in any 
single proceeding is not confined to the immediate facts 
of that case since WQXR is faced with a cumulative 
listener-loss from an aggregate of co-pending proceedings 
which threaten in toto large populations and areas 
presently served by WQNR. To consider the public loss 
involved in each separate proceeding in isolation from 
the greater public-loss problem involved would result in 
an unrealistic evaluation. Unlike a law suit which is 
limited to the immediate problems of private Htigants, a 
Commission determination in 2a licensing proceeding is 
always concerned with interests of the greater public as a 
whole. 


It would be highly artificial, for example, to consider the 
public loss to WQXR listeners which would result from a 
grant of the Grossco application without taking into 
account the tact that it is part of a greater problem 
threatening the loss of WQNR's programming to 3TS412 
members of the greater public living in an area of S915 
square miles presently served by Station WQNR. In 
assessing the public interest involved in a grant of any 
one application, and in determining whether such applica- 
tion would ** provide a tair, efficient, and equitable distribu- 
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tion of radio service’’ to the communities involved (within 
the meaning of 47 U.S.C. 307(b)), the Commission gives 
consideration not only to the relative merits of the 
applicant's programming proposal vis-a-vis the program- 
ming of eXisting stations to meet the needs of the public 
involved, but also to the numbers of persons involved in 
the displacement. Since the Grossco application is only 
one part of a cumulative problem involving a far greater 
number of listeners, it should be evaluated in the larger 
context, and the determination of whether its grant would 
*provide a fair, efficient, and equitable distribution of 
radio service’? and would otherwise be in the interests of 
the public as a whole, should be made after consideration 
of evidence of the over-all problem of cumulative inter- 
ference to WQXR. 


Appellant attempted below to present ‘‘the larger 
picture’? of cumulative interference discussed by this 
Court in its prior opinions in two ways. First, it 


suggested issues to be heard in each individual proceeding 
which would have allowed evidence to be introduced to 
establish the over-all problem faced by WQXR. It also, 
however, petitioned the Commission to consolidate all of 
the co-pending proceedings so that the cumulative inter- 
ference problem and the common issues affecting the public 
interest could be presented on one consolidated hearing. 
The Commission rejected both procedures, and flatly held 
in its decision in Ulster County Broadcasting Co., 21 Pike 
and Fischer R.R. 809, 811, denying consolidation, that 
since the cumulative interference fell beyond WQXR’s 
0.5 mv/m contour, regardless of the populations and areas 
affected, the problem could not be considered on a hearing 
at all—a position at complete variance with the holding 
of this Court in each of its three contemporary opinions 
remanding each proceeding on the basis of the allegations 
in Appellant’s moving papers raising the problem, — It 
follows that the Commission’s refusal to provide a hearing 
on this issue prevented a fair determination of the merits 
of the respective applications. 
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C. The Commission Erred in Failing to Consider the Compara- 
tive Needs of the Public Involved for the Programming of 
WOXR vis-a-vis That Proposed by the Applicants. 


If, as we have shown, the Commission is obligated to 
apply the standard of public interest, convenience and 
necessity in assessing the effect of the loss of WQXR’s 
program service to the populations affected, it then follows 
that it is also obligated to hold an evidentiary hearing to 
determine the comparative need for the proposed pro- 
gramming against the public loss of WQXR’s programming 
in the affected areas. As this Court said in Democrat 
Printing Co. v. F.C.C., 202 F. 2d 298, 301 (C.A.D.C., 1952) : 


“Tf the requirements of the public interest are to be 
satisfied, the Commission must consider not only the 
public benefit from the operation of the new station, 
but also any public loss which it might oceasion. Only 
by such a balancing can the Commission reach a 
legally valid conclusion on the ultimate question of 
the public interest.”’ 


Similarly, in National Broadcasting Co. v. United States, 
319 U.S. 190, 216, 217, the Supreme Court held that the 
Commission’s licensing function cannot be discharged 
“merely by finding that there are no technological objee- 
tions to the granting of a license’* but that **Sinee the very 
inception of federal regulation of radio, comparative con- 
siderations as to the services to be rendered have governed 
the application of the standard of *public interest, con- 
venience, or necessity’, See also: Harrell vo F.C.C.. 
supra (267 F. 2d 629, 632). 


In its Protest in Case No. 17,070, and in its Petidion to 
Intervene in Case No. 17,071, the Appellant raised the 
comparative programming issue by appropriate allegations 
to the effect that the program service displacement pro- 
posed was not in the public interest. Following remand 
of each of these proceedings, it again petitioned the Com- 
mission to consider the issue as shown in the Statement of 
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Facts above. The Commission refused in each instance to 


ay aI 
consicer the Issue. 


It seems clear from the above precedents that only by 
2 comparison of the program service proposed by each 
applicant with that presently rendered by Appellant in the 
areas affected on the basis of evidence introduced on a full 
hearing can a valid determination of the public interest 
at stake be made. 


m1. 


THE COMMISSION ERRED IN HOLDING THAT A GRANT OF THE 
RESPECTIVE APPLICATIONS DID NOT CONSTITUTE A 
MODIFICATION OF THE WOXR LICENSE. 


Appellant takes the position that the foregoing argu- 
ments completely justify full evidentiary hearings in each 
proceeding for the reasons set forth herein. However, 
ince the Commission in its Patchogue decision appealed 
from also held that the grant of that application did not 
indirectly modify the WQXR license within the meaning of 
F.C.C. v. National Broadcasting Company, Inc. (KOA), 
319 U.S. 2392 Appellant feels that it must support its 
position in this regard, particularly because the issue may 
affect the burden of proof under issues presented in a sub- 
sequent hearing under Section 316(b) of the Communica- 
tions Act. 

As Giseussed above, WQXR is threatened with substan- 
tial losses of populations and areas within that part of its 
primary service area (as defined by Sections 3.11(a) and 
3.182(f) of the Commission’s Rules) receiving a signal of 
a field strength greater than 0.1 millivolts per meter but 
Jess than 0.5 millivolts per meter, a contour area now re- 


ned in the question presented to this Court at that time 


ated only to Appellant’s right to a hearing on the basis of economic 
s mals vs K 4 
fer the doctrine of Metropolitan Televimon Cov. F.CC., 221 F. 2d 
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ceiving a groundwave signal free from objectionable inter- 
ference and free from objectionable fading. 


Appellant’s license as a Class I-B clear channe] station 
is subject to the regulations of the Commission defining the 
conditions of such license, including Section 3.21(a) (1) 
which provides that: 


‘©A Class I station is a dominant station operating 
on a clear channel and designed to render primary and 
secondary service over an extended are: and at rela- 
tively long distances. Its primary service area is free 
from objectionable interference from other stations on 
the same and adjacent channels, and its secondary 
service area free from interference except from sta- 
tions on adjacent channels, and from stations on the 
same channel in accordance with the channel designa- 
tion in $$ 3.25 or 3.182.”’ 


Section 3.182(a)(1) of the Rules contains a similar defini- 
tion. However, subsection (ii) of this same rule provides 
that during daytime hours of operation a Class 1-B station 


“is protected’’ to its 0.1 millivolt per meter groundwave 
contour ‘from stations on the same channel", and to its 
0.5 millivolt per meter groundwave contour ‘*from stations 
on adjacent channels for both day and nighttime opera- 
tion’’. 


The anomalous result is that Sections 3.21(a) (1) and 
3.182(a)(1) of the Commission's Rules give absolute pro- 
tection to WQNR’s entire primary service area (as detined 
in Sections 3.11(a) and 3.182(f)." while Section 3.182(a) 
(1) (ii) gives such a clear channel station absolute protec- 
tion from adjacent channel interference only to its 0.5 milli- 
volt per meter contour, but absolute protection from co- 
channel interference to its 0.1 millivolt per meter contour 
(i.e. its entire primary service area), 

13 Ax previously shown, these acetions of the Rules provide a definition of 
primary service area which in respect to service to the non urbanized areas 
involved in this proceeding, extend out almost to WQXE's 0.1 millivolt: per 
meter contour, 
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Appellant takes the position that a grant of an applica- 
tion creating adjacent channel interference between 
WQNXR's 0.1 millivolt per meter and its 0.5 millivolt per 
meter contours constitutes 2 modification of its license un- 

r any interpretation of these rules. If an application is 
STs ey whieh creates objectionable adjacent channel inter- 
ference within this area, WQNR’s primary service area is 
proportionately reduced and its ability “to render primary 
and secondary service over an extended area and at rela- 
tively long distances’’ as provided in Rule 3.21(a) (1) 
quoted above is eliminated. 


Equally important. however, is the fact that if its service 
in this area is eliminated by adjacent channel interference, 
it no longer has the right of protection against co-channel 
interference in the same areas, since by Section 3. 182(d) 
of the Commission’s Rules it is provided: 

““When a station is already limited by interference 
from other stations to a contour of higher value than 


that normally protected for its class, this contour shall 
be the established standard for such station with re- 
spect to interference from all other stations.”’ 


The result is that WQXR is threatened with a cumulative 
loss of 28.9 per cent of its entire primary service area from 
adjacent channel interference from various co-pe nding ap- 
plications, comprising an area of 3,915 square miles. Once 
this service area is lost, Appellant then has no rights even 
to co-channel protection in this great area which it no 
longer would serve. Clearly, such loss would deprive it of 
its right, implicit in its license and specified in the Com- 
mission’s Rules, to serve its entire primary service area, 
and to render the wide area coverage of a clear ee 

station specified in Section 3.21 (a)(1) of the C Saas oNe 
Rules. This constitutes, we submit, a modification of 
license within the purview of the KOA case above oe 
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CONCLUSION 


For the reasons above-stated, the orders of the Federal 
Communications Commission appealed from should be set 
aside, and the matters remanded to the Commission with 
directions that the Commission designate issues for new 
evidentiary hearings in the respective proceedings or for a 
consolidated evidentiary hearing, encompassing the issues 
discussed hereinbefore, including the issues relating to the 
cumulative interference problem, securing to the Appellant 
its full hearing rights pursuant to statutes and Commis- 
sion regulations now in force. 


Respég 
(eS 


Mavrice M. Jaxfxy 
Cary H. Intay 
AttorneysMor Appellant, 
Interstate Broadcasting 


Company, Inc. 


Of Counsel: 


Loucks & JANSKY 
1317 F Street, N. W. 
Washington 4, D. C. 


September 17, 1962. 
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APPENDIX TO BRIEF 
Statutes and Rules Involved 


ADMINISTRATIVE PROCEDURE ACT 
(60 Stat. 237 et seq., 5 U.S.C. 1001 et seq.) 
Sec. 5(a); 5 U.S.C. 1004(a). 


ADJUDICATION 
* * * * * 


(a) Notice.—Persons entitled to notice of an agency hear- 
ing shall be timely informed of (1) the time, place, and na- 
ture thereof; (2) the legal authority and jurisdiction under 
which the hearing is to be held; and (3) the matters of 
fact and law asserted. In instances in which private per- 
sons are the moving parties, other parties to the proceed- 
ing shall give prompt notice of issues controverted in fact 
or law; and in other instances agencies may by rule require 
responsive pleading. In fixing the times and places for 
hearings, due regard shall be had tor the convenience and 
necessity of the parties or their representatives. 


Sec. 7(c); 5 U.S.C. 1006(c). 
Heranrincs 


(c) Evidence-—Except as statutes otherwise provide, 
the proponent of a rule or order shall have the burden of 
proof. Any oral or documentary evidence may be received, 
but every ageney shall as a matter of policy provide for the 
exclusion of irrelevant, immaterial, or unduly repetitious 
evidence and no sanction shall be imposed or rule or order 
be issued except upon consideration of the whole reeord or 
such portions thereof as may be cited by any party and as 
supported by and in accordance with the reliable, probative, 
and substantial evidence. Every party shall have the right 
to present his case or defense by oral or documentary evi- 
dence, to submit rebuttal evidence, and to conduct such 
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cross-examination as may be required for a full and true 
diselosure of the facts. In rule making or determining 
claims for money or benefits or applications for initial 
licenses any agency may, where the interest of any party 
will not be prejudiced thereby, adopt procedures for the 
submission of all or part of the evidence in written form. 


COMMUNICATIONS ACT OF 1934, AS AMENDED 
sec. 307(b): 47 U.S.C. 307(b): 


(>) In considering applications for licenses, and modifi- 
cations and renewals thereof, when and insofar as there is 
demand for the same, the Commission shall make such dis- 
tribution of licenses, frequencies, hours of operation, and 
of power among the several States and communities as to 
provide a fair, efficient, and equitable distribution of radio 
service to each of the same. 


Sec. 309(a); 47 U.S.C. 309(a): 


(a) Subject to the provisions of this section, the Com- 
mission shall determine, in the case of each application 
led with it to which section 308 applies, whether the public 
interest, convenience, and necessity will be served by the 
granting of such application, and, if the Commission, upon 
examination of such application and upon consideration of 
such other matters as the Commission may officially notice, 
shall find that public interest, convenience, and necessity 
would be served by the granting thereof, it shall grant such 
application. 


Former Sec. 209(b); 47 U.S.C. 309(b): 


(b) If upon examination of any such application the 
Commission is unable to make the finding specified in sub- 
section (a), it shall forthwith notify the applicant and other 
known parties in interest of the grounds and reasons for 
its inability to make such finding. Such notice, which shall 


precede formal designation for a hearing, shall advise the 
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applicant and all other known parties in interest of all 
objections raade to the application as well as the source 
and nature of such objections. Following such notice, the 
applicant shall be given an opportunity to reply. If the 
Commission, after considering such reply, shall be unable 
to make the finding specified in subsection (a), it shall for- 
mally designate the application for hearing on the grounds 
or reasons then obtaining and shall notify the applicant 
and all other known parties in interest ot such action and 
the grounds and reasons therefor, specifying with partic- 
ularity the matters and things in issue but not including 
issues or requirements phrased generally. The parties in 
interest, if any, who are not notified by the Commission of 
its action with respect to a particular application may 
acquire the status of a party to the proceeding thereon by 
filing a petition for intervention showing the basis for their 
interest at any time not less than ten days prior to the date 
of hearing. Any hearing subsequently held upon such ap- 
plication shall be a full hearing in which the applicant and 
all other parties in interest shall be permitted to partici- 
pate but in which both the burden of proceeding with the 
introduction of evidence upon any issue specified by the 
Commission, as well as the burden of proof upon all such 
issues, shall be upon the applicant. 


Former Sec. 309(¢): 47 U.S.C. 309(c): 


(c) When any instrument of authorization is granted by 
the Commission without a hearing as provided in sub- 
section (a) hereof, such grant shall remain subject to pro- 
test as hereinafter provided for a period of thirty days. 
During such thirty-day period any party in interest may 
file a protest under oath direeted to such grant and request 
a hearing on said application so granted, Any protest 
so filed shall be served on the grantee, shall contain such 
allegations of fact as will show the protestant to be a party 
in interest, and shall specily with particularity the facts 
relied upon by the protestant as showing that the grant 
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was improperly made or would otherwise not be in the 
public interest. The Commission shall, within thirty days 
of the fih the protest, render a decision making find- 
sufficiency of the protest in meeting the 

ents: and, where it so finds, shall designate 

the application for hearing upon issues relating to all mat- 
ters specified in the protest as grounds for setting aside 
the grant. eXcept with respect to such matters as to which 
the Commission. after affording protestant an opportunity 
for oral argument, finds, for reasons set forth in the deci- 
sion, that. even if the facts alleged were to be proven, no 
grounds for setting aside the grant are presented. The 
Commission may in such decision redratt the issues urged 
by the protestant in accordance with the facts or substan- 
tive matters alleged in the protest, and may also specify 
i ion that the application be set for hearing 
upon such further issues as it may prescribe, as well as 
whether it is adopting as its own any of the issues result- 
ing from the matters specified in the protest. In any hear- 
subsequently held upon such application issues speci- 

- the Commission upon its own initiative or adopted 

by it shall be tried in the same manner provided in sub- 
ection (b) hereof, but with respect to issues resulting 
from facts set forth in the protest and not adopted or 
specified by the Commission, on its own motion, both the 
burden of proceeding with the introduction of evidence and 
the burden of proof shall be upon the protestant. The 
hearing and determination of cases arising under this sub- 
section shall be expedited by the Commission and pending 
hearing and decision the effective date of the Commission’s 
action to which protest is made shall be postponed to the 
effective date of the Commission’s decision after hearing, 
unless the authorization involved is necessary to the main- 
tenance or conduct of an existing service, or unless the 
Commission affirmatively finds for reasons set forth in the 
decision that the public interest requires that the grant 
remain in effect, in which event the Commission shall au- 
thorize the applicant to utilize the facilities or authoriza- 
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tion in question pending the Commission’s decision after 
hearing. 


Sec. 309(¢); 47 U.S.C, 309(¢): 


(e) If, in the case of any application to which subsec- 
tion (a) of this section applies, a substantial and material 
question of fact is presented or the Commission for any 
reason is unable to make the finding specified in such sub- 
section, it shall formally designate the application for 
hearing on the ground or reasons then obtaining and shall 
forthwith notify the applicant and all other known parties 
in interest of such action and the grounds and reasons 
therefor, specifying with particularity the matters and 
things in issue but not including issues or requirements 
phrased generally. When the Commission has so desig- 
nated an application for hearing the parties in interest, if 
any, who are not notified by the Commission of such action 
may acquire the status of a party to the proceeding thereon 
by filing a petition for intervention showing the basis for 
their interest at any time not less than ten days prior to 
the date of hearing. Any hearing subsequently held upon 
such application shall be a full hearing in which the appli- 
cant and all other parties in interest shall be permitted to 
participate. The burden of proceeding with the introdue- 
tion of evidence and the burden of proof shall be upon the 
applicant, except that with respect to any issue presented 
by a petition to deny or a petition to enlarge the issues, 
such burdens shall be as determined by the Commission. 


Sec. 311; 47 U.S.C. 311: 


(a) When there is filed with the Commission any appli- 
cation to which section 309(b)(1) applies, for an instru- 
ment of authorization for a station in the broadeasting 
service, the applicant— 


(1) shall give notice of such filing in the principal 
area which is served or is to be served by the station; and 


d2 


or su 


meneement of such hearing. 


The Commission shall by rule prescribe the form and con- 
tent of the notices to be given in compliance with this sub- 
seetion, and the manner and frequeney with which such 
notices shall be given. 


(>) Hearings referred to in subsection (a) may be held 
at such places as the Commission shall determine to be 
appropriate, and in making such determination in any case 


the Commission shall consider whether the public interest, 


(c)(1) If there are pending before the Commission two 
or more applications for a permit for construction of a 
broadcasting station, only one of which can be granted, it 
shall be unlawtul, without approval of the Commission, for 
the applicants or any of them to effectuate an agreement 
whereby one or more of such applicants withdraws his or 
their application or applications. 


(2) The request for Commission approval in any 
such case shall be made in writing jointly by all the parties 
to the agreement. Such request shall contain or be accom- 
anied by full information with respect to the agreement, 
set forth in such detail, form, and manner as the Commis- 
sion shall by rule require. 


(3) The Commission shall approve the agreement 
only if it determines that the agreement is consistent with 
the public interest, convenience, or necessity. If the agree- 
ment does not contemplate a merger, but contemplates the 
making of any direct or indirect payment to any party 
thereto in consideration of his withdrawal of his applica- 
tion, the Commission may determine the agreement to be 
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consistent with the public interest, convenience, or neces- 
sity only if the amount or value of such payment, as deter- 
mined by the Commission, is not in excess of the aggregate 
amount determined by the Commission to have been legiti- 
mately and prudently expended and to be expended by such 
applicant in connection with preparing, filing, and advo- 
cating the granting of his application. 


(4) For the purposes of this subsection an applica- 
tion shall be deemed to be ‘‘pending”’ before the Commis- 
sion from the time such application is filed with the Com- 
mission until an order of the Commission granting or deny- 
ing it is no longer subject to rehearing by the Commission 
or to review by any court. 


Sec. 316; 47 U.S.C. 316: 


(a) Any station license or construction permit may be 
modified by the Commission either for a limited time or 
for the duration of the term thereof, if in the judgment of 
the Commission such action will promote the public inter- 
est, convenience, and necessity, or the provisions of this 
Act or of any treaty ratified by the United States will be 
more fully complied with. No such order of modification 
shal become final until the holder of the license or permit 
shall have been notified in writing of the proposed action 
and the grounds and reasons therefor, and shall have been 
given reasonable opportunity, in no event less than thirty 
days, to show cause by public hearing, if requested, why 
such order of modification should not issue: Provided, 
That where safety of life or property is involved, the 
Commission may by order provide for a shorter period of 
notice. 


(b) In any case where a hearing is conducted pursuant 
to the provisions of this section, both the burden of pro- 
ceeding with the introduction of evidence and the burden 
of proof shall be upon the Commission. 


oH 


See. 402(a): 47 U.S.C, 402(a): 


(a) Any proceeding to enjoin, set aside, annul, or sus- 
pend any order of the Commission under this Act (except 
those appealable under subsection (b) of this section) shall 
be brought as provided by and in the manner prescribed 
in Publie Law 901, Eighty-first Congress, approved Decem- 
ber 29, 1950. 


See. 02/0): 47 U.S.C. 402(6): 


(b) Appeals may be taken from decisions and orders of 
the Commission to the United States Court of Appeals for 


the District of Columbia in any of the following cases: 


(1) By any applicant for a construction permit or 
station license, whose application is denied by the Com- 


mission. 


(2) By any applicant for the renewal or modification 
of any such instrument of authorization whose appli- 
cation is denied by the Commission. 


(3) By any party to an application for authority to 
transfer, assign, or dispose of any such instrument of 
authorization, or any rights thereunder, whose appli- 
cation is denied by the Commission. 


(4) By any applicant for the permit required by sec- 
tion 325 of this Act whose application has been denied 
by the Commission, or by any permittee under said 
section whose permit has been revoked by the Com- 
mission. 

(5) By the holder of any construction permit or sta- 
tion license which has been modified or revoked by the 
Commission. 


(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the 
Commission granting or denying any application de- 
scribed in paragraphs (1), (2), (3), and (4) hereof. 


a5) 


RULES AND REGULATIONS OF THE 
COMMISSION 
$1.103 Notice of hearing.—Reasonable notice of hearing 
will be given to all parties to a proceeding, and will include: 


(a) A statement as to the time, place and nature of the 
hearing. If the time and place are not specified, the initial 
notice will indicate that the time and place will be desig- 
nated at a later date; 


(b) A statement as to the legal authority and jurisdic- 
tion under which the hearing is to be held; and 


(c) A statement of the matters of fact and law involved. 


$1.316 Agreements between parties for amendment or 
dismissal of, or failure to prosecute broadcast applica- 
tions.—(a) Whenever applicants for a construction permit 
for a broadcast station enter into an agreement to procure 
the removal of a conflict between applications pending 


before the Commission by withdrawal or amendment of an 
application or by its dismissal pursuant to § 1.312, all 
parties thereto shall, within five days after entering into 
the agreement, file with the Commission a joint request 
for approval of such agreement. The joint request shall 
be accompanied by a copy of the agreement and an affidavit 
of each party to the agreement setting forth in full all 
relevant facts including, but not limited to: (1) the exact 
nature of any consideration (including an agreement tor 
merger of interests) promised or paid; (2) information 
as to who initiated the negotiations; (3) summary of the 
history of the negotiations; (4) the reasons why it is con- 
sidered that the arrangement is in the public interest; and 
(5) a statement fully explaining and justifying any con- 
sideration paid or promised. The affidavit of any applicant 
to whom consideration is paid or promised shall, in addi- 
tion, include an itemized accounting of the expenses in- 
curred in connection with preparing, filing and advocating 
his application, and such factual information as the parties 
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rely upon for the requisite showing that such reported 
eXpenses represent legitimate and prudent outlays. No 
such agreement between applicants shall become effective 
er be carried out unless and until the Commission has 
approved it, or until the time for Commission review of 
the agreement has expired. 

. * * a . 


Designation for hearing: loeal notice; condi- 
—(a) If the Commission is unable, in the case 
tion for an instrument of authorization, to 
make the findings specified in §1.561(b), it will formally 
fesiemate the application for hearing on the grounds or 
obtaining and will forthwith notify the 
jeant and all known parties in interest of such action 
he grounds and reasons therefor, specifying with 
larity the matters and things in issue but not in- 

nes or requirements phrased generally. 


) Except as provided in paragraph (d) of this section, 

an application subject to the provisions of $ 1.359 

ated for hearing, the applicant shall cause to be 

notice of such designation as follows: Notice 

be published at least twice a week for the two weeks 

jately following release of the Commission’s order 

> time and place of the commencement of the 

in a daily newspaper of general circulation pub- 

sai in the community in which the station is located or 

proposed to be located: provided, however, that if there is 

uch daily newspaper published in the community, the 
notice shall be published as follows: 

* * a s & 

33.11 Service areas —(a) The term ‘‘primary service 
area” of @ broadcast station means the area in which the 
croundwave is not subject to objectionable interference or 
objectionable fading. 


(b) The term ‘‘secondary service area’ of a broadcast 
station means the area served by the skywave and not 
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subject to objectionable interference, The signal is subject 
to intermittent variations in intensity. 


° ° * . * 


$3.21(a)(1) Class I Station. A Class I station is a 
dominant station operating on a clear channel and designed 
to render primary and secondary service over an extended 
area and at relatively long distances. Its primary service 
area is free from objectionable interference from other 
stations on the same and adjacent channels, and _ its 
secondary service area free from interference except from 
stations on adjacent channels, and from stations on the 
same channel in accordance with the channel designation 
in $$ 3.25 or 3.182. The operating power shall be not less 
than 10 kilowatts nor more than 50 kilowatts. 


§ 3.182 Engineering standards of allocation. 


(a) Sections 3.21 to 3.34, inclusive, govern allocation of 
facilities in the standard broadeast band of 535 to 1605 ke. 
Section 3.21 establishes three classes of channels in this 


band, namely, clear channels for the use of high-powered 
stations, regional channels for the use of medium- 
powered stations, and local channels for the use of 
low-powered stations. The classes and power of standard 
broadcast stations which will be assigned to the various 
channels are set forth in $3.21. The classification of the 
standard broadcast stations are as follows: 


(1) Class I stations are dominant stations operating on 
clear channels with powers of not less than 10 or more 
than 50 kw. These stations are designed to render primary 
and secondary service over an extended area and at 
relatively long distances, hence have their primary service 
areas free from objectionable interference from other sta- 
tions on the same and adjacent channels and secondary 
service areas free from objectionable interference from 
stations on the same channels. (The secondary service 
area of a Class I station is not protected from adjacent 
channel interference. However, if it is desired to make 


os 


a determination of the area in which adjacent channel 
groundwave interference (10 ke removed) to skywave 
service exists, it may be considered as the area where the 
ratio of the desired 350% skywave of the Class I station to 
the undesired groundwave of a station 10 ke removed is 1 to 
4.) From an engineering point of view, Class I stations 
may be divided into two groups and, hereafter, for the 
purpose of convenience, the two groups of Class I stations 
will be termed Class I-A or LB in aceordance with the 
assignment to channels allocated by $3.25(a) or (b). 


(ii) The Class I stations in group I-B are those assigned 
to the channels allocated by $3.25(b), on which duplicate 
operation is permitted, that is, other Class I or Class II 
stations operating unlimited time may be assigned to such 
channels. During nighttime hours of operation a Class I 
station of this group is protected to the 500 uv/m 50 per- 
cent skywave contour and during daytime hours of opera- 
tion to the 100 uv/m groundwave contour from stations on 
the same channel. Protection is given to the 500 uv/m 
groundwave contour from stations on adjacent channels 
for both day and nighttime operation. The operating 
powers of Class I stations on these frequencies shall be 
not less than 10 kw nor more than 50 kw. 


§3.182(d) When a station is already limited by inter- 
ference from other stations to a contour of higher value 
than that normally protected for its class, this contour 
shall be the established standard for such station with 
respect to interference from all other stations. 
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$3.182(f) The signals necessary to render primary 
service to different types of service areas are as follows: 


Field intensity 
Area: groundwave 


City business or factory areas 10 to 50 mv/m. 
City residential areas 2 to 10 mv/m. 
Rural — all areas during winter or 

northern areas during summer 0.1 to 0.5 mv/m. 
Rural — southern areas 

during summer 0.25 to 1.0 mv/m. 


All these values are based on an absence of objectionable 
fading, either in changing intensity or selective fading, the 
usual noise level in the area, and an absence of limiting 
interference from other broadcast stations. The values 
apply both day and night but generally fading or inter- 
ference from other stations limits the primary service at 
night in all rural areas to higher values of field intensity 
than the values given. The Commission will authorize a 
directive antenna for a Class IV station for daytime opera- 
tion only with power in excess of 250 watts. In computing 
the degrees of protection which such antenna will afford, 
the radiation produced by this antenna shall be assumed 
to be no less, in any direction, than that which would result 
from nondireetional operation, utilizing a single element 
of the directional array, with 100 watts or 250 watts, 
whichever is the nighttime power of the station. 
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STATEMENT OF QUESTIONS PRESENTED 
Case No. 17,070 
In a stipulation entered into by counsel for all parties 
and approved by Order of this Court dated July 25, 1962, it was 
agreed that the following questions are presented by this Appeal: 


1. Whether the Commission afforded appellant the 
hearing required by this Court in its opinion in 


Interstate Broadcasting Company, Inc. v. Federal 
Communications Commission, 285 F. 2d 270. 


Communications -om---<= 
Whether the Commission erred in refusing to con- 
sider in this matter the cumulative effect of the 
several co-pending applications threatening a loss 
of the WQXR primary service area. */ i 


Whether the Commission by its decision in this case 
modified the license of appellant's station WQXR 
without affording appellant the hearing required 
by Section 316 of the Communications Act of 1934, 
as amended. 

17,071 


Case No, - 


In a stipulation entered into by counsel for all parties 
and approved by Order of this Court dated July 12, 11962, it 
was agreed that the following questions are presented by this 


Appeal: 


1. Whether the Commission failed to accord Appellant 
a "full hearing" pursuant to former Section 309(b) 
of the Communications Act and the opinion of this 


Court in Interstate Broadcasting Company, ‘Inc. v. 
United States, 286 F. 2d 539 (1960). i 


Whether the Commission erred in failing to designate 
anew the issues to be considered on the dé novo hear- 
ing pursuant to 47 U.S.C. 309(e), and 5 U.S.C. 
1004(a), and Section 1.103 of its Rules, and to 


es H 
*7 Counsel for appellee and intervenor do not concede that a 
“primary service area” as asserted by appellant is here involved. 


(i) 


require the publication of the Local Notice 
of Hearing in the Hartford area pursuant to 
47 U.S.C. 311(a)(2) and Section 1.362 of its 
Rules then in effect. 


Whether the Commission erred in denying Ap- 
pellant's Petition to Clarify or Enlarge the 
Issues designated for hearing prior to the 
allowance of appellant's intervention to per- 
mit Appellant to introduce evidence under the 
new issues suggested therein, and in support 
of the allegations of its original Petition 
to Intervene. 


Whether the Commission erred in denying Appel- 
lant"s petition to consolidate for hearing the 
various co-pending applications threatening a 
cumulative loss of the WQXR primary service 
area.= 


Whether the Commission erred in supporting in 
Paragraphs 8-15 of its Decision the Examiner's 
pre-hearing ruling deleting as moot various 
issues relating to the Berkshire application, 

a standard Section 307(b) issue as to Berk- 
shire and Grossco and a contingent comparative 
issue as to Berkshire and Grossco, on the basis 
of a private agreement looking toward the merger 
of the applicants entered into between those 
parties prior to Appellant's entry into the 
proceeding, and without prior Commission ap- 
proval of such agreement as provided under 

47 U.S.C. 311(c), and Sections 1.312, 1.316, 
and 1.363 of its Rules. 


Whether the Commission erred in supporting the 
Hearing Examiner's finding in favor of Grossco, 
Inc. under Issue No. 15 ("To determine, in the 
light of the evidence adduced, pursuant to the 
foregoing issues which, if any, of the instant 
applications should be granted") in view of the 
fact that Berkshire did not introduce any 
evidence or even make an appearance on the hear- 
ing, and Appellant was not allowed to introduce 
any evidence in support of the allegations in 
its petition to intervene. 


en 

_*/ Counsel for appellee and intervenor do not concede that 
a "primary service area” as asserted by appellant is here 
involved. 


(ii) 


Whether the Commission erred in granting Gtossco's 
application and whether it thus indirectly ;modi- 
fied Appellant's license by depriving WQXR, a 
Class I-B (clear channel) station, of a part of 
its primary service area as defined by the Com- 
mission's Rules*/without according Appellant the 
full hearing required by Section 316 of the Com- 
munications Act as construed in Federal Communica- 
tions Commission v. National Broadcasting Co. 
(KOA), 319 U.S. 239. 


——— eee 
*/ Counsel for appellee and intervenor do not concede that 
a "primary service area" as asserted by appellant is here 


involved. 


(iii) 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


—_—_—._———————— 


No. 17,070 


———$————— 


INTERSTATE BROADCASTING COMPANY, INC., 
- Appellant 


Ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 


PATCHOGUE BROADCASTING COMPANY, 
Intervenor 


INTERSTATE BROADCASTING COMPANY, INC., 
Appellant 


ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 


GROSSCO, INC., 
Intervenor 


ON APPEALS FROM DECISIONSOF THE FEDER AL commUNr- 
CATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


ee ee 


In view of the somewhat argumentative nature and /length 


of the statement of the case appearing in appellant's brief, 


it is believed that a somewhat shorter statement may be help- 
ful to the Court. 

These are consolidated appeals by Interstate Broadcasting 
Company, Inc. (Interstate), the licensee of standard broadcast 
(AM) station WQXR at New York City, @ Class I-B station operating 
on the frequency of 1560 kilocycles with a power of 50 kilo- 
watts, unlimited time. Case No. 17,070 is an. appeal brought 
under Section 402(b) of the Communications Act of 1934, as amended, 
47 U.S.C. 402(b), from a decision of the Commission released 
May 7, 1962, in which, after the receipt of briefs and hearing 
oral argument en banc, the Commission denied a protest filed 
by Interstate and granted a construction permit to Patchogue 
Broadcasting Company, Inc. (Patchogue), for a new standard 
broadcast station at Riverhead, New York, on the frequency 


of 1570 kilocycles with a power of 1 kilowatt, daytime only. 


Case No. 17,071 is an appeal from a decision of the 


Commission released May 28, 1962, in which the Commission 
granted the application of Grossco, Inc., for a construction 
permit for a new standard broadcast station at West Hartford, 
Connecticut, to operate during daytime hours of the frequency 
of 1550 kilocycles, with a power of 1 kilowatt, and dismissed 
the application of Berkshire Broadcasting Corporation for a 


construction permit for 4 new standard broadcast station at 


Hartford, Connecticut, to operate during daytime hours on 
the frequency of 1550 kilocycles with a power of 500 watts. 
The relevant facts in these cases may be summarized as 


follows: 


Case No. 17,070 


In a protest filed on August 14, 1959, pursuant to the 


then provisions of Section 309(c) of the Communications Act 
1/ 
of 1934, Interstate requested that the application of Patchogue, 


previously granted by the Commission without hearing on 
July 15, 1959, be designated for hearing on certain specified 
issues, that Interstate be made a party to the proceeding, 
and that the effective date of the grant be postponed pending 
conclusion of the requested hearing. (P.R. eee 

In its protest, Interstate alleged, in substance, that 
the grant of the Patchogue application constituted! an indirect 


modification of Interstate's license within the meaning of 


Federal Communications Commission v. National Broadcasting 


1/7 Section 309(c), which was amended in 1960 when Congress 
Substituted for it a new pre-grant objection procedure (74 
Stat. 889), is set forth in full in the appendix to this 
brief. (See 47 U.S.C. 309(c) (1958 ed.}). 


2/ References to the record filed with this Court in Case 
No. 17,070 are designated in this brief as (P.R.__). Ref- 
erences to portions of the record filed with this Court in 
Case No. 17,071 are designated (G.R. ). The separate 
records were filed prior to consolidation of the two cases. 
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Company, Inc. (KOA). 319 U.S. 239, that the interference 
which the proposed operation would cause Interstate also 
made Interstate a'party in interest by virtue of economic 
injury under this Court's decision in Metropolitan Tele- 
vision Co. v. Federal Communications Commission, 95 U.S. 
App. D.C. 326, 221 F.2d 879, and that the public interest 
would not be served by the grant of the Patchogue appli- 
cation because of the consequent interference to Inter- 
state's service in Riverhead, New York. On the basis 

of these assertions, Interstate requested the Commission 
to designate the Patchogue application for hearing on the 
following issues (P.R. 140-141): 


1. To determine the areas and populations which 
will receive primary service from the opera- 
tion of the station proposed by Patchogue 
Broadcasting Company, Inca and the other 
primary service available to these areas 
and populations. 


To determine whether the proposed operation 
of Patchogue Broadcasting Company, Inc. would 
involve interference to the presently inter- 
ference-free groundwave and primary service 
area of Station WQXR and, if so, the areas 
and populations affected thereby and the 
other services available to those areas and 
populations. 


To determine the nature of the program service 
provided by WQXR to the areas of interference, 
if any, the nature of the program service pro- 
vided by other stations to such areas and in 
the light thereof to determine whether the 
public interest would be served by the destruc- 
tion of the WQXR service in the areas affected. 


=f = 

On September 14, 1959, the Commission dismissed the pro- 
test on the ground that Interstate lacked Sanding as a party 
in interest. (App. ae Patchoque Broadcasting Company, 
Inc., 18 Pike & Fischer, RR. 862a.) The Commission held 
that since the alleged interference was on an adjacent channel, 
and was beyond Interstate’s 0.5 mv/m (millivolt per meter) 
contour, it was not interference against which Interstate was 
protected under the Commission*s rules. The Commission held 
that there was therefore no modification of Interstatets 
license, It also held that Interstate had not adequately 
alleged economic injury so as to constitute it a party in 


interest on that ground, 


| 
Upon appeal by Interstate, it was stipulated! that the 
4/ 


issue presented by the appeal was (App. 66): 


Whether Appellant's allegations of economic 
injury, which would result solely from adjacent 
channel interference causing loss of listeners 
outside the contour within which Appellant"s 
station is normally protected against such inter- 
ference but within the contour normally protected 
against co-channel interference, were sufficient 
to establish that, as a matter of law, Appellant 
is a person aggrieved or those interests are 


a | 
3/ This reference is to the Joint Appendix filed) with this 
Court in Case No. 15,406, Interstate Broadcasting Company, 


Inc. v. Federal Communications Commission, 109 U.S. App. 


recera) 


D.C. 190, 285 F.2d 270. 
4/ See n, 3, supra. 


adversely affected within the meaning of Section 
309(c) of the Communications Act of 1934, as 
amended, so as to bring this matter within the 
rule of Metropolitan Television Co. v. Federal 
Communications Commission, 95 U.S. App. D.C. 326, 
221 F.2d 879. 


In Interstate Broadcasting Co., Inc. Vv. Federal Communi- 
cation Commission, 109 U.S. App. D.C. 190, 285 F.2d 270, this 


Court reversed the Commission, concluding that Interstate 


had sufficiently alleged economic injury since, although the 
Interstate area, population and listeners to be affected by 
the Patchogue proposal were relatively small, other pending 
applications would have similar effects on Interstate and, 
hence, the “smallness of the immediately disputed facts 
cannot deny the protestant his right to a hearing.” (109 
U.S. App. D.C. at 192, 285 F.2d at 272). The Court ruled 
that Interstate was a party in interest within the meaning 
of Section 309(c) of the Act. The Commission's decision 
granting the Patchogue application and dismissing Interstate's 
protest was "set aside so that the Commission may conduct 
a hearing on Patchogue’s application at which Interstate 
will be a party. We emphasize the fact that we intimate 
no opinion on the merits of the protest.” (ibid.). 

Upon the remand of the case, the Commission designated 


the following question for oral argument (P.R. 160): 


To determine whether, if the facts alleged 
in the protest were proven, grounds have 
been presented for setting aside the grant 
of the instant application and if an evi- 
dentiary hearing is required, the scope 
thereof.’ 


Interstate was made a party to the proceeding. (P:R. 160.) 
It filed a brief (P.R. 174-188) and participated in oral 
argument before the Commission en banc on December! 15, 1961. 
(Tr. 1-58) Interstate requested an evidentiary hearing on 
issues similar to those set forth in its original protest 
(see p. 4,5 supra.), but differing somewhat both in scope 
and phraseology. Its proposed issues were (P.R. 183): 

a. To determine the extent and nature of the 
interference, if any, which the Patchogue 
application and all other presently pending 
applications would cause to WQXR's present 
primary service area and other primary ;serv- 


ices available to such areas of interference, 
and the nature thereof. 


To determine whether because of cumulative 
interference, if any. from Patchogue and 
other presently pending applications, WQXR 
is “likely to be financially injured” by a 
loss of listeners, by a loss of its com- 
petitive position vis-a-vis other clear 
channe] stations, or otherwise. 


To determine in the light of the loss of 
WQXR listeners which might result from a 
grant of the Patchogue application and 
other presently pendng applications, 4 
whether the Patchogue proposal would pro- 
vide a fair, efficient, and equitable 
distribution of a radio service within 
the meaning of Section 307(b) of the 
Communications Act of 1934, as amended. 
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To determine the nature and character of the 
program services proposed to be provided by 
Patchogue, and the need therefor. 


To determine the nature of the program service 
provided or to be provided by WQXR to the areas, 
if any, which will be deprived of such service 
by a grant of the Patchogue proposal, and the 
need therefor in such areas. 


To determine whether the public interest, con- 
venience, and necessity will be served by the 
grant of the Patchogue application. 


On May 6, 1962, the Commission, with Chairman Minew dis- 
senting and issuing a statement (P.R. 210-213) in which 
Commissioner Hyde joined, released its decision (P.R. 201-209) 


in which it denied Interstate’s protest on the merits and 
5/ 


granted Patchogue’s application. In substance, the Commis- 
sion concluded that (P.R. 207): 


(a) a grant of Patchogue's application will not 
result in objectionable interference to station 
WOXE or result in a modification of Interstate's 
license; (b) since the interference area lies 
beyond Interstate’s normally protected 0.5mv/m 
contour, and since the unique service rule has 
been deleted, [6/] the programming fare offered 
by station WQXR is not a matter to be considered 
in connection with the ultimate public interest 
determination of whether Patchogue's application 
should be granted; and (c} since Interstate has 


5/ The grant was subject to the condition that: “Before program 
tests are authorized, permittee shall submit sufficient data 
made with appropriate equipment and in cooperation with RCAC 

to establish that harmful cross-modulation interference will 

not occur to the RCA receiving operations at Riverhead, 

New York.” (P.R. 209.) 


6/ The so-called unique service rule extended protection 


(cont'd) 
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| 
not alleged that its ability to serve the public 
would be affected adversely by the economic | 
injury which it would receive as a result of the 
grant of Patchogue's application and/or by the 
grant of other applications which would cause 
station WQXR to lose listeners beyond its normal- 
ly protected 0.5 mv/m contour, Interstate’s econom- 
ic injury is not a separate and independent element 
to be taken into account in determining whether the 
grant of Patct:ogue's application would be in the 
public interest. 


The Commission also rejected Interstate’s claim that this 
Court's decision required the Commission to hold an evidentiary 
hearing. It pointed out that the Court, in ruling that Inter- 
state had standing as a party in interest, had emphasized that 
it was not ruling on the merits of the protest. The Commission 
stated its belief that it had not departed from any ruling of 
the Court when it made Interstate a party, received briefs 
and heard oral argument, and then determined, in accordance 
with the procedure set forth in Section 309(c), that even if 

| 


the facts alleged in the protest were proven there would be no 


ground for setting aside the Patchogue grant. (PLR. 208). 


For these reasons, the Commission denied the protest filed by 


EEE IEE SESEY peel i 

6/ (cont'd) against interference to a contour beyond that 
normally protected, upon a case to case basis, where pri- 
mary service to 90% of the additional population was not 
provided by any other station with the same general pro- 
gram service. See American Broadcasting Co. v. Federal 
Communications Commission, 85 U.S. App. D.C. 343, 179 
F.2d 437. The rule was abolished in 1957. See" Unique 
Service" Rule, 16 Pike & Fischer, R.R. 1501. 
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Interstate and reaffirmed its action in granting the Patchogue 
application. 

A motion for a stay order was granted by this Court on 
July 20, 1962. 


ase No. 17,071 


Case No. if ,UC% 


On May 15, 1959, Grossco, Inc. (Grossco) filed its ap- 
plication to construct a new standard broadcast station at 
West Hartford, Connecticut, (G.R. 510-615.) Grossco's ap- 
plication was mutually exclusive with the previously filed 
application of Berkshire Broadcasting Corporation (Berkshire), 
which proposed a new standard broadcast station at Hartford, 
Connecticut, on the same frequency of 1550 kilocycles. (G.R. 
1-46.) A comparative hearing between the two applicants 
was therefore required. Interstate filed objections to the 
Berkshire (G.R. 47-56) and Grossco (G.R. 616-622) applications, 
alleging that the grant of either one would constitute an in- 
direct modification of Interstate's license. 

On August 10, 1959, the Commission released an order 


designating the Berkshire and Grossco applications for hearing, 


together with six other conflicing applications for standard 


broadcast stations to be located in various communities in 
Massachusetts. (G.R. 93-97.) On October 16, 1959, Interstate 


petitioned to intervene in the hearing on these applications 


— le 


as a party in interest within the meaning of Section 309( b) 
7/ 


of the Communications Act, on essentially the same grounds 

on which Interstate opposed the Patchogue appiiications first, 
that a grant of either application would constitute an in- 
direct modification of Interstate"s license by causing 


adjacent channel interference to Interstate's signal between 


Interstate’s 0.5 mv/m contour and its 0.1 mv/m contour; and 


second, that either of the proposed operations would injure 
it financially. Interstate alleged that it had many listeners 
in the Hartford area beyond its 0.5 mv/m contour who would 
lose its service, and that the loss of its ability ‘to pro- 
vide interference-free service to these listeners, among 
others, would adversely affect its ability to compete with 
other 50 kilowatt Class I stations in New York City. (App. 
pete 

On January 29, 1960, the Commission denied Interstaté's 
petition on the ground that the allegations were not sufficient 


! 
to indicate that Interstate was a party in interest and thus 


entitled to intervene, It held that a Class I-B station was 


7/ The provisions of this section are now contained in Section 


309(e) of the Communications Act, 47 U.S.C. 309(e). 


8/ This reference is to the Joint Appendix filed with this 


Court in Case No. 15,561, Interstate Broadcasting Company, Inc. 
v. United States, 109 U.S. App. D.C. 255, 286 F.2d 939, 


not entitled to protection against adjacent channel inter- 
ference beyond its 0.5 mv/m contour and that, consequently, 
Interstate's license was not modified. It also found the 
allegations of economic injury to be insufficient to confer 
standing. (6.8. 662-663.) 

On February 12, 1960, Interstate filed a petition for 
review in this Court, On February 19, 1960, the Commission 
released an order denying Interstate's request that the scheduled 
hearing on the Berkshire and Grossco applications be stayed 
pending judicial action on the petition for review. (G.R. 131- 
132.) On December 22, 1960, the Court issued a decision re- 
versing the Commission's finding that Interstate lacked standing. 
The Court found the allegations of economic injury to be suf- 
ficient and it directed that Interstate be allowed to intervene. 
Interstate Broadcasting Co., Inc. v. United States, 109 U.S. 

App. D.C. 255, 286 F.2d 539. The Court also held that the 


Commission “need not stay the proceedings { pending the petition 


for review] if it view[ed] the intervention appeal to be with- 


out merit.” (109 U.S. App. D.C. at 259, 286 F.2d at 543.) 
During the pendency of Interstate'’s petition for review 
before this Court, Berkshire and Grossco had reached an agree- 


ment to merge their applications. Under the terms of this 
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agreement, Grossco's application was to be prosecuted, Berkshire's 
application would be dismissed, and Berkshire would acquire an 


option to purchase a 25% interest in Grossco. On April 6, 1960, 


Berkshire filed a petition to dismiss its application (G.R. 134- 


138), and Grossco filed a petition to amend its application to 
show the merger with Berkshire. (G.R. 668-670.) On April 19, 
1960,the hearing examiner released an order accepting the amend- 
ment to Grossco'’s application. (G.R. 674.) By order released 
October 3, 1960, the Commission also severed the Grossco and 
Berkshire applications from the consolidated ocecainar 
(G.R. 720-721.) The hearing on the severed Grossco and Berkshire 
applications commenced on October 26, 1960. (Tr. A-1.) Grossco 
introduced into evidence two supplemental engineering exhibits 
(Tr. A-3-A-4), and an affidavit executed by its president 
stating that he had studied the affidavit executed by an officer 
of Berkshire, that the expense items appearing there were 
reasonably and prudently expended, and that upon the occurrence 
of the conditions described in the merger Sencomcnnt Grossco 

- would pay Berkshire the sum of $10,256.87. (Tr. A-14.) The 
hearing record was closed the same day. (Tr. A-28.) 

Following the Court's decision, Interstate was made a party 

to the proceeding by order released by the Comntcesion on April 7, 


1961. (G.R. 728.) Interstate also urged, inter alia, that it 
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be permitted to submit evidence showing the nature and effect 

of the interference it would receive beyond its 0.5 mv/m contour’ 
if either the Grossco or Berkshire applications were granted 

(Tr. A-49), and that it be permitted to show the cumulative 
effect upon its operations of interference of a similar nature 

it expected to receive from other pending applications, (Tr. A-69.) 
The hearing examiner indicated that under the issues and under 


existing Commission rules, Interstate's proposed evidentiary 


showing could not be permitted. (Tr. A-69, A-70.) 


Interstate sought to q@arify or enlarge the issues (G.R. 
203-212) and, on May 12, 1961, it filed a petition with the 
Commission to consolidate that proceeding with four other 
proceedings involving other applications for standard broad- 


cast stations to operate on frequencies adjacent to that of 
9/ 
WQXR. Interstate asserted that each of these proposed 


operations would create some adjacent channel interference to 


SSS eee 

9/ The four proceedings which Interstate petitioned to con- 
solidate with the instant one are: Ulster County Broadcasting 
Company, Docket No. 13272, involving an zpplication for a 
station at Ellenville, New York, to operate on the frequency 

of 1570 kilocycles, daytime; Patchogue Broadcasting Company, 
Inc., File No. BP-11663, involving an application for a station 
at Riverhead, New York, to operate on the frequency of 1570 
kilocycles, daytime; North Penn Broadcasting Company, Docket 
No. 13939, involving an application for a station at Quakertown, 
Pennsylvania, to operate on the frequency of 1550 kilogcles, 
daytime; and, WBUX Broadcasting Company, File No. BP-13893, 
involving an application for a station at Doylestown, Penn- 
sylvania, currently operating on the frequency of 1570 kilo- 
cycles, daytime, to increase its power from 1000 watts to 

5000 watts. 
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its allegedly primary service area beyond WQXR's 0.5 nv/m 


contour, and that the cumulative effect of all this inter- 
ference and loss of service could be given due and proper 
consideration only by means of a consolidated proceeding. 

On June 23, 1961, the Commission released a Memorandum 

Opinion and Order (G.R. 742-743) denying Interstate's petition 


to enlarge the issues, stating (G.R. 743): 


In Catskill Broadcasting Company [21 Pike 
& Fischer, R.R. 593) (FCC 61-619; Mimeo 4512), 
released May 15, 1961, we rejected WQXR's con- 
tention that a Class I-B station is protected 
against adjacent channel interference between 
its 0.5 and 0.1 mv/m contours and denied its 
request for issues similar to those requested 
in the present petition, The reasons advanced 
in that decision are controlling and dispose 
of the present petition for clarification or 
enlargement.[10/] 


10/ The reasoning underlying the Commission's refusal to pro- 
tect a Class I-B station against adjacent channel interference 
between its 0.5 and its 0.1 mv/m contours was explained in the 
Catskill Broadcasting Company opinion, supra, as follows: "The 
limitation to the 0.5 mv/m contour is based upon engineering 
considerations. While a signal intensity of less than 0.5 mv/m 
is audible and may in some instances provide a reasonably 
satisfactory service, it has been determined that, as a general 
rule, a signal intensity of less than 0.5 mv/m is not suf- 
ficiently satisfactory throughout the year under varying 
weather conditions to warrant its protection at the expense 

of the institution of additional services in areas immediately 
surrounding existing stations. . ." (21 Pike & Fischer, R.R. 
at 598.) 


Thereafter, on July 25, 1961, the Commission also denied 


Interstate's petition to consolidate the various co-pendin 
g 


proceedings (G.R. 762-765), explaining (G.R. 764): 


Interstate's argument for consolidation assumes 
that in each proceeding there would be common 
issues relating to the adjacent channel inter- 
ference which WQXR would receive from the various 
applications and a comparison of programming in 
the interference areas. However, the Catskills 
opinion holds that, since the interference in- 
volved would fall beyond the protected contour 
of WOXR, such interference does not constitue 

a ground for the denial of any such application. 
Our reasons for not protecting a station’s sig- 
nal beyond its protected contours are fully 
expressed in that opinion, and those reasons 
are equally applicable to a cumulation of 
interference falling beyond a station"s pro- 
tected contours but stemming from diverse 
applications. Since there are no common issues 
arising from the separate applications and none 
emerging from the applications considered as a 
group, it is apparent that no useful purpose 
would be served by consolidation. 


Further hearing on the Grossco application was held on 
June 28, 1961. (Tr. A-88, et seq.) The hearing examiner pro- 
ceeded de novo on the issues which she had found to be still 
applicable. (Tr. A-96.) Grossco submitted anew the whole of 
its direct case, and Interstate was accorded full rights of 
cross-examination and rebuttal. The hearing examiner ruled 
that the hearing would be conducted in accordance with the 
Commission's rules relating to such matters as designation 


of issues, notice requirements for broadcast applications, 
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and agreements for the withdrawal of mahi tercoamwenive ap- 
ical tier e they were in effect at the time of| the 
original designation for hearing in the proceeding (August 10, 
1959) and at the time of Berkshire's petition for the dis- 
missal of its application (April 6, 1960). (Tr. A-11%) Inter- 
state objected (ibid), claiming that the hearing was subject 
to the new provisions of the Commission's rules. Interstate 
also objected and took exceptions to the hearing examiner's 
admission of 1950 Census date (Tr. A-123), and to coer 
engineering testimony submitted on behalf of Grossco. (Tr. 


A-131.) 


With respect to the question of interference which Inter- 


state anticipated from Grossco's proposed operation, Interstate 


submitted no evidence relating to interference to listeners 


Ti/ on September 13, 1960, Public Law 86-752, 74 Stat. 889, was 
enacted amending certain sections of the Communications Act, 
including Sections 309 and 311, the amendments relating, among 
other things, to the designation of applications for hearing, 

to public notice of the filing of an application by the appli- 
cant in his home community, and to agreements for the withdrawal 
of mutually exclusive applications. On November 16, 1960 (25 
F.R. 11153), the Commission amended Section 1.362 of its Rules 
(effective December 12, 1960) to implement the new statutory 
requirements as to designation of applications for hearing 

and notice requirements by broadcast applicants, and on 

January 13, 1961 (26 F.R. 366), the Commission amended Sections 
1.311, 1.312, 1.316, and 1.363 of its Rules (effective Feb- 
ruary 20, 1961), establishing new procedures to be followed 

in the event of a withdrawal of a mutually exclusive application. 


AS: — 


within the 0.5 mv/m contour of WQXR, but marked for identifi- 
cation certain exhibits relating to estimated interference 
beyond the 0.5 mvy/m contour, which the hearing examiner ruled 
were not admissible. (Tr. A-199.) The record was closed on 
June 28, 1961. (Tr. A-208.) 

The hearing examiner's Initial Decision was released on 
September 13, 1961, approving the Grossco-Berkshire merger 
arrangement, and ordering the dismissal of the Berkshire ap- 
plication and the grant of Grossco’s. (G.R. 427-444.) Inter- 
state thereupon filed exceptions and a request for oral argu- 
ment before the Commission en banc on October 13, 1961. (G.R. 
453-464.) Oral argument before the Commission was held on 
March 1, 1962. (Tr. A-209-A-237 .) 


On May 28, 1962, the Commission released its Decision 


(Commissioners Minow, Chairman, and Bartley not participating; 


Commissioner Hyde dissenting) in which in major part it 
approved and adopted the hearing examiner's findings and 
conclusions, (G.B. 496-507.) In approving the grant to Grossco, 
the Commission found, inter alia (G.R. 497): 


It [Grossco] would bring a first transmission service 
and a seventh reception service to West Hartford, a 
"New England town” with a 1950 urban population of 
41,452 persons. Within its normally-protected contour 
it would serve 482,458 persons in 676 square miles. 
None of these persons presently has fewer than seven 
other primary services. The Grossco proposal would 
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cause objectionable interference to only one 
existing station, Station WBAZ, Kingston, 
New York. . . .This interference which would 
be co-channel in nature, would affect 350 
persons in 11 square miles, the figures 
representing 0.4% and 1.35% of WBAZ's pre- 
sent population and areas. 


The Commission rejected Interstate's objections with 
respect to the procedural matters, found that Interstate had 
been granted a full hearing and, in connection with Inter- 
state's assertion that it had not been permitted to submit 
evidence as to estimated interference beyond its 0.5 nv/m 
contour, stated (G.R. 505): | 


Interstate's remaining exceptions and argu- 
ments repeat contentions previously advanced to 
us, and concern themselves with Interstate's 
attempts to submit evidence as to the adjacent- 
channel interference to be suffered by WQXR 
beyond the station's 0.5 mv/m contour from the 
Grossco proposal, and from a number of other 
proposals pending before the Commission. Such 
evidence includes the areas and populations, 
which would lose the WQXR signal beyond such 
contour, and the programming offered these 
areas and populations by WQXR. These conten- 
tions were fully considered and rejected by} 
the Commission in its Memorandum Upinions and 
Orders herein of June 23 and July 25, 1961.). .~ 
and such actions are hereby affirmed. In light 
of the foregoing, and in light of our recent 
Decision in Patchogue Broadcasting Company, Inc., 
32 FCC , R.R. (1962), wherein the Interstate 
position in matters of this nature was again 
thoroughly considered and rejected, further; treat-— 
ment here’ of such position is neither necessary 
nor appropriate. 


A motion for a stay was granted by this Court on 


July 20, 1962. 
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SUNMARY OF ARGUMENT 


eee 


is 


The Patchogue and Grossco proceedings met all statutory 
procedural requirements. The appellant's interpreation of 
the Court's previous Interstate opinions (Case Nos. 15,406 
and 15,561), is erroneous. 

A. 

The only issue before the Court in Case No. 15,406, 
Interstate Broadcasting Co., Inc. Vv. Federal Communications 
Commission, 109 U.S. App. D.C. 190, 285 F.2d 270, was whether 
Interstate'’s protest adequately alleged economic injury from 
the proposed Patchogue operation so as to constitute it a 
person aggrieved or adversely affected under former Section 
309(c), 47 U.S.C. 309(c) (1958 ed.). The merits of the protest 
were not in issue, and there was no occasion for the Court to 
determine the nature of the hearing to which Interstate might 
be entitled. This Court has held that it is proper for the 
Commission to use the demurrer procedure upon remand where 
the Court has reversed the Commission's rejection of a pro- 


test for failure to state with sufficient particularity the 


matters relied upon. Federal Broadcasting System, Inc. Vv. 


Federal Communications Commission, 105 U.S. App. D.C. 324, 


266 F.2d 922, cert den. 361 U.S. 622. In the case of Inter- 
state's protest, where the prior appeal did not touch upon 
the merits of the protest, the demurrer procedure was avail- 


able to the Commission a fortiori. 
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The Commission afforded Interstate a full hearing in the 
proceeding on the Grossco application on remand as intended 


by the Court's decision in Case No. 15,561, Interstate 
Broadcasting Company, Inc. v. Federal Communicattons Commission, 
109 U.S. Apps DeC. 255, 286 F.2d 539, The Court's ruling that 
Interstate was entitled to intervene until it should appear 
and be found by the Commission, that Interstate could not be 
adversely affected by a grant to either Grossco or Berkshire, 
does not determine the point at issue, i.@e, whether 
relevant evidence was excluded by the Commission, Interstate 
did not have the right to introduce irrelevant evidence. See 
Point III, infra. | 
Interstate'’s other allegation of procedural errors in the 
conduct of the hearing on the Grossco application ate unsub- 
stantial. The Commission properly did not formally designate 
anew the issues to be heard at the time of appellant's inter- 
vention, Section 309(e), 47 U.S.C. 309 (e), does not require 
a new designation whenever there may be changes in the issues, 
or when additionally intervenors are admitted to the hearing. 
On the contrary, that section contemplates that additional parties 
will intervene after an application is designated for hearing, 
without any redesignation, Indeed, the applications had al- 


ready been designated for hearing when Interstate filed its 


original application to intervene. 


Secondly, the Commission properly concluded that Grosso 
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and Berkshire were not required to publish a local newspaper 
notice of the further hearing pursuant to Section 312(a)(2) of 
the Act, 47 U.S.C. 311(a)(2), and Section 1.362 of the Rules, 
47 CFR 1.362. Section 311(a)(2) of the Act and Section 1.362 


of the Rules specifically require a public notice of hearing 


only when an application "js formally designated for hearing" 


in accorccxce with Section 309. Here there was no need for 
a new formal designation for hearing and the public notice 
provisions were not in effect when the Commission had originally 
designated the Grossco and Berkshire applications for hearing. 

The Commission also properly ruled that Grossco and 
Berkshire were not required to file a joint request with the 
Commission for approval of their merger agreement pursuant to 
the recently enacted Section 311(c) of the Act, 47 U.S.C. 311(c). 
It also properly ruled that the examiner properly construed the 
merger agreement in conformity with former Section 1.363 of the 
Rules, in force at the time the merger agreement was filed on 
April 16, 1960, prior to the enactment of Section 311(c) of the 
Act on September 13, 1960, and prior to the February 20, 1961 
effective date of the new Commission rules promulgated there- 
under. See Dismissal of Applications by Agreement, 20 Pike & 
Fischer, R.R. 1669. 

Il. 

Interstate’s argument that the adjacent channel inter- 
ference within its 0.1 mv/m contour, but beyond its 0.5 mv/m 
contour, which will result from the Patchogue and Grossco grants 


constitutes an indirect modification of its license, is barred 
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by the principle of res judicata. This same contention was made 
to the Commission and was ruled upon adversely to Taleretate 
when the Commission first ruled upon Interstate's standing 
in these cases, and was not pursued in its earlier appeatis to 
this Court. Interstate is therefore precluded from again urging 
the modification point, having failed to preserve it. Tomah- 
Mauston Broadcasting Co. Vv. Federal Communications Commission, 
____ U.S. App. D-C. __s 306 F.2d 811. 

In any event, the Commission properly determined that day- 
time adjacent channel interference in the area beyond) the 0.5 
mv/m contour of a Class I-B station such as Interstates station 
WOQOXR, does not modify Interstate"s license. Tetenetatens 


reliance on the KOA case, 319 U.S. 239, is misplaced. In that 


case, the Supreme Court held that a station suffers an indirect 


modification of its license when it receives objectionable inter- 
ference against which it is protected by the Commission's rules, 
on the theory that the rules are incorporated into the terms 

of the license. Interstate cannot rely on the KOA decision 
because the Commission's rules clearly provide that it is pro- 
tected only to its 0.5 mv/m contour daytime against adjacent 
channel interference. Sections 3.182(a)(1)(ii) and 3.182(v) 

of the Rules, 47 CFR 3.182(a)(1)(ii) and 3.182(v). Since the 
rules do not protect Interstate from the claimed interference, 
there is no impingement upon any right or protection; accorded 
Interstate under the rules. Accordingly there is no modification 


of its license. Federal Communications Commission v. WJR, The 


Federal oe 
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Goodwill] Station, Inc., 337 U.S. 265. 
Nor is Interstate correct in asserting that the entire 
area served by it with a signal of 0.1 mv/m is its primary 
service area. The area between its 0.5 mv/m contour and its 0.1 
mv/m contour is its intermittent service area under the Commission's 
rules. Section 3.182(f) merely indicates that a signal of 0.1 
mv/m may give primary service under certain optimum conditions, 
j.e., if the service is not subject to objectionable fading and 
if the usual noise levels are present in the area in question, 
and the Commission has always considered the 0.5 mv/m contour 
as the standard in determining 2 station's primary service area. 
Iil. 
The Commission applied a correct standard of the public 
interest in its refusal to consider the effect of the loss of 


Interstate’s program service to the interference areas. The 


type of protection from interference afforded Class I stations 


is the product of the Commission's endeavor to obtain the most 
service to the public from available frequencies under the 
physical laws governing the propagation of radio signals. 
Class I stations are permitted high power and are designed to 
serve large areas. However, in recognition of the facts that 
this increased protection severely forecloses other station 
assignments and that the signal of the Class J station is of 
less value as it attenuates, the Commission has determined to 


protect the groundwave signal daytime to the 0.1 mv/m contour 
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from co-channel interference only. Since co-channel interference 
destroys both signals while adjacent channel signals will be 
substituted for the signal interfered with, this arrangement pro- 
vides maximum reception from the Class I station consonant with 
providing an adequate number of station assignments. The value 
of the Class I signal beyond the 0.5 mv/m contour has not been 
considered substantial enough to warrant protecting it at the 
expense of additional assignments on adjacent frequencies. 

The Commission reasonably determined to utilize these 
engineering standards as the test of when to consider program 


service. Interstate has failed to show that this was an arbitrary 


resolution of the question. Adoption of its view would permit 


no reasonable bar to the comparison of program services of 
existing and proposed stations, and would seriously discourage 


the development of local outlets in smaller communities. 


ARGUMENT 


THE FORM OF HEARING AND PROCEDURES UTILIZED 
BY THE COMMISSION WERE IN ACCORD WITH ALL 
STATUTORY REQUIREMENTS AND NOT IN CONFLICT 
WITH THIS COURT'S MANDATES IN THE EARLIER 
INTERSTATE CASES. 


The primary issue raised by Interstate in these cases is 


the validity of the Commission's refusal to accord Interstate 


an evidentiary hearing on Interstate's proferred showing of 


its program service in the interference areas. Interstate 
claims at the outset (Br. 28-33) that this Court has already 
directed the Commission to take this evidence at an evidentiary 
hearing, and that the Commission's refusal to do so constituted 
a failure to comply with the Court's orders entered in the two 
earlier Interstate appeals. It also urges certain other pro- 
cedural errors in the conduct of the hearing on the Grossco 
application. (Br. 33-35.) We shall show that the two pro- 
ceedings under attack here met all statutory procedural require- 
ments, and that Interstate’s interpretation of the Court's 


previous opinions is erroneous. 


A. The Conduct Of The Patchogue Proceeding 
Was Consistent With The Court's Decision 


In Interstate Broadcasting Co. v. Federal 


Communications Commission, Case No. 15,406. 


Interstate claims first (Br. 28-30) that the Court directed 


the Commission to hold an evidentiary hearing on Interstate's 
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protest against the Patchogue application in Case No. 15,406, 
Interstate Broadcasting Co. v. Federal Cc cmmnutitentitonts Commission, 
109 U.S. App. D.C. 190, 285 F.2d 270, and that the Commission 
was therefore precluded from using the “demurrer” procedure 

of Section 309(c), whether or not such procedure would other-— 
wise have been available and proper. We believe that, although 
the Court's opinion stated that it was setting aside the Conm- 
mission's order "so the Commission may conduct a hearing on 
Patchogue’s application, at which Interstate will be a party’, 42/ 
the Court did not intend to dispose at that time of the question 


of the type of hearing to be held, but rather left it to the 


Commission to decide whether the protest presented matters 


requiring an evidentiary hearing or could be properly considered 


upon briefs and oral argument. 

The only issue before the Court in Case No. 15,406 was 
whether Interstate's protest adequately alleged economic injury 
from the proposed Patchogue operation so as to constimte Inter- 
state a person aggrieved or adversely affected under Section 
309(c). This was, of course, purely a question of $tanding 
before the Commission, In ruling on this question, | the Court 
stated (109 U.S. App. D.C. at 192, 285 F.2d at 272); 


127 Case No. 15,406, 109 U.S. App. D.C. at 192, 285 F.2d at 
273. 


228. — 


* * *We are deciding merely that the allegations 
of Interstate were sufficient to entitle it to a’ 
hearing under the doctrine of Metropolitan. We 
think they showed the appellant is *likely to be 
financially injured” by interference from the 
proposed new station. 


We hold, therefore, that Interstate suffi- 
ciently pleaded aggrievement to show it was a 
party in interest within the meaning of Section 
309(c) of the Communications Act of 1934, as 
amended. Consequently, the orders appealed 
from will be set aside, so the Commission may 
conduct a hearing on Patchogue's application, 
at which Interstate will be a party. We 
emphasize the fact that we intimate no opinion 
on the merits of the protest. (Footnote omitted.) 


Thus, the Court’s opinion makes clear that the Court was 


not deciding the merits of the protest under Section 309(c),. 


i.e., whether the protest alleged matters as grounds for 
setting aside the grant "with respect* * *to which the Commis- 
sion, after affording protestant an opportunity for oral 
argument, * * *[could find], for reasons set forth in the 
decision, that, even if the facts alleged were to be proven, 
no gounds for setting aside the grant are presented.” (Matter 
in brackets added. See text of Section 309(c) in the Appendix 
hereto.) The merits of the protest were not in issue, and 
there was no occasion for the Court to determine at that time 
the nature of the hearing to which Interstate might be entitled. 
The Court's statement that the Commision should “conduct 


a hearing”, when read in the context of the issue before the 
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Court and the full text of the Court's opinion, would seem 
quite clearly to have been used by the Court only ae a state- 
ment that the merits of Interstate's protest should be heard 

by whatever procedures were appropriate under Section 309(c). 
Interstate is in error in asserting (Br. 29) that the demurrer 
procedure of Section 309(c) was not available because the Court 


Ind already determined that sufficient grounds for an evidentiary 


hearing had been shown in the protest. This question was not 


in issue, and no such determination was made. 


Indeed, the Court has held in an earlier case that it 
was proper for the Commission to use the demurrer paocedune 
upon a remand, after the Court had reversed a Commission 
decision rejecting a protest for failure to state with suf- 


ficient particularity the matters relied upon. Federal Broad- 


casting System, Inc. v. Federal Communications Commission, 105 
13/ 
U.S. App. D.C. 324, 266 F.2d 922, cert, den. 361 U.S. 822 


a 

13/ Prior to 1956, when the demurrer provision was added to 
Section 309(c) (70 Stat. 3), the statute apparently) required 

the Commission to hold an evidentiary hearing on the issues 

set forth in a protest whenever the protest showed that the 
protestant was a party in interest to the application which 

had been granted and specified with particularity the "facts, 
matters and things relied upon." See 66 Stat. 715; Metropolitan 
Television Co. v. Federal Communications Commission, 95 U.S. 


App. D.C. 326, 221 F.2d 879; Clarksburg Publishing Company v. 
Federal Communications Commission, 96 U.S. App. D.C. 211, 225 


F.2d 511; Federal Broadcasting System, Inc. v. Federal Communi- 
cations Commission, 97 U.S. App. D.C. 293, 231 F.2d 246. This 
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In the case of the Interstate protest, where the prior 
appeal did not touch upon the substance of the protest, 
the availability to the Commission of the demurrer pro- 
cedure is a fortiori. We believe it clear that this Court 
intended no more than to decide the question of standing, 
and to leave to the Commission the question of whether 
the substance of the protest warranted an evidentiary 


hearing or could properly be considered on a demurrer basis. 


13/ (cont'd) Court's decision in the Clarksburg case, 
reliea upon by appellant (Br. 30), found the questions 
raised there by the protest to be inappropriate for dis- 
position in a demurrer procedure in any event, in the 
Federal case, this Court suggested but did not decide, 


that a demurrer procedure might have been appropriate 
under the language of former Section 309(c). 
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B. The Commission Afforded Appellant A Full 
And Fair Hearing In The Proceeding On The 


Grossco Application On Remand, 


Appellant also alleges that it was denied a full hearing 
on the Grossco application, basing its contention ih part on 
the Commission's alleged failure to comply with the Court's 
direction in Case No. 15,561, Interstate Readcestting Company, 
Inc. v. Federal Communications Commission, 109 U.S.| App. D.C. 
259, 286 F. 2d 539 (Br. 30-33), and in part on other claimed 


deficiencies in the hearing procedure. (Br. 33-35.) ' Appellant 


must recognize, of course, that the Grossco application was 


granted only after an evidentiary hearing before an examiner. 
_Its allegation of procedural errors in the conduct jof this 
hearing are insubstantial. 

Interstate'’s first point (Br. 30-33), that the Com- 
mission did not give it the "full hearing” intended by the 
Court's decision in Case No. 15,561, is clearly based upon 
a misreading of that decision, The Court's ruling that Inter- 
state was entitled to intervene until it should appear and 
be found by the Commission, that appellant could not be ad- 
versely affected by a grant to either Grossco or Berkshire, 
has no bearing on the point at issue, It may be conceded that 
Interstate did not have a full hearing if relevant evidence 


was excluded. But Interstate makes no attempt, ati this point 


in its brief, to demonstrate that the excluded evidence of its 
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program service was relevant. Its status as an intervenor 

did not give it the right to introduce irrelevant evidence. 

Whether Interstate’s proferred evidence was relevant, and 

improperly rejected, we shall discuss in Point III infra. 
Appellant also contends (Br. 33-35) that the Commission 

failed to accord it “other statutory rights". Initially, ap- 

pellant argues that the Commission erred in not designating 

anew the issues to be heard at the time of appellant's inter- 

vention, claiming that a completely new designation was required 


by Section 309(e) of the Act, 47 U.S.C. 309(e), (see Appen- 


dix, p-60), and Section 1.103 of the Commission's Rules, 47 


CFR 1.103. (Br. 33.) But the statute does not support the 
claim and, in any event, no prejudice to Interstate has been 
shown by the absence of a new formal designation for hearing. 

Prior to Interstate'’s participation in the hearing, and 
while the earlier appeal was pending, Grossco and Berkshire 
had entered into an agreement to merge their applications, 
which had been severed from the original eight-party proceed- 
ing. Accordingly, issues which originally did not apply to 
either Grossco or Berkshire were held by the hearing examiner 
to be inapplicable to the reopened proceeding, and issues 
directed only to Berkshire, or to a comparison between Grossco 
and Berkshire, were declared by the examiner to be moot. 


Appellant now claims that since the proceeding on its inter- 
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vention “was materially different both in respect to parties 


and issues involved from the original proceeding", the origin- 
al hearing order was no longer applicable, and thus contends 
that it lacked “notice of the issues to be heard”. (Br. 33.) 
But Section 309(e) of the Act explicitly applies only when 
applications are "designated for hearing”, and does not re- 
quire a new designation upon all occasions when there may be 
some change in the original issues or when additional inter- 
venors may be admitted to the hearing. On the contrary, Sec- 
tion 309(e) clearly contemplates that additional parties will 
intervene after an application is designated for hearing, with- 
out any redesignation, Since the original issues were mooted 
by the proposed merger and dismissal of the Berkshire applica- 
tion, and (as we show infra) the only remaining question was 
approval or disapproval of the merger agreement, Anane was no 
need or occasion for a new designation and the applications 
were retained in hearing in accordance with Section 1.363 of 
the Rules, 47 CFR 1.363, (see infra, p. 37). Section 30%e) 
should not be read as requiring a new formal aeeticnrantiion in 
these circumstances. : 
Furthermore, as appellant indicates (Br. 33), its con- 
fusion, if any, as to the issues obtaining in the reopened 


proceeding was apparently removed by the examiner at the pre- 


hearing conference held on April 18, 1961 (Tr, A-19-A-87), 
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two months prior to the actual hearing which began on June 
28, 1961. (Tr. A-88-A-208) No possible prejudice to Inter- 
state was involved in the Commission's procedure and, accord- 
ingly, no reversible error. See Brown Telecasters, Inc. Vv. 
Federal Communications Commission, 110 U.S. App. D.C. 127, 
289 F. 2d 868, cert. den. 368 U.S. 916. 

Secondly, appellant claims that the Commission erred in 
its conclusion (G. R. 504) that Grossco and Berkshire were not 
required to publish a local newspaper notice of the further 
hearing pursuant to Section 311(a)(2) of the Act, 47 U.S.C. 
311(a)(2) (see Appendix p.61), and Section 1.362 of the Com- 
mission's Rules, 47 CFE 1.362. (Br. 33-34.) But Section 
311(a)(2) of the Act and Section 1.362 of the Rules specific- 
ally require public notice of hearing only when an applica- 
tion "is formally designated for hearing” in accordance with 
Section 309. As we have shown above, there was no need for 
————————— nS eat 
14/ Nor, since Berkshire obtained only a 25% interest in Grossco, 
was a new publication required on any theory that there was a 
major amendment of the Grossco application. While Section 
311(a) of the Act refers to Section 309(b)(1) to determine 
which applications are within its purview, and Section 309(b)(1) 
apparently includes major amendments, the statutes leave it 
to the Commission’s rules to define major amendments. These 
rules do not define a 25% change in ownership, not involving 
a change in control as 3 major amendment. Section 1.362(b) 
of the Rules, 47 CFR 1.362(b), requires publication of local 
notice of hearing only "when an application subject to the 
provisions of $1.359 is designated for hearing, . - "  Sec- 
tion 1.359(a)(2) of the Rules, 47 CFR 1.359(a)(2), which 
specifically excludes from its provisions an application for 


"a voluntary assignment or transfer .. . which does not 


(cont'd) 
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a new formal designation of hearing and, as appellant recognizes 
(Br. 34), the publication provisions were not in effect when 
the Commission originally designated the Grossco and Berkshire 
applications for hearing in 1959. The Commission's| orders of 
April 7, 1961 (G.R. 198), adding appellant to the proceeding, 
and of May 3, 1961 (G.R. 213), scheduling the time and place 
of the reopened hearing, did not constitute a new formal desig- 
nation of the applications for hearing. 

Thirdly, Interstate claims that the Grossco-Berkshire 
merger agreement “had not been approved by the Commission 
prior to the ‘de novo" hearing as required by Section 311(c) 
of the Communications Act, and Section 1.316 of the Commi s- 
sion's Rules, and at the time of the hearing the Examiner 
was not empowered to pass on the agreement.” (Br. 34-35.) What 
the appellant apparently means by this claim, is that prior 
to the reopened hearing which commenced on May 28, 1961, 
Grossco and Berkshire should have filed a joint request with 


the Commission for approval of the agreement in accordance 


with the procedure prescribed by the recently enacted Section 


147 (cont'd) result in a change of control .. ., “also refers 

to Section 1.354 (pertaining to AM applications) for a definition 
of major amendments. Section 1.354(b)}, 47 CFR 1.354(b), does 

not include a 25% ownership change among major amendments, 

and provides that if "an application is amended so as to effect 

a major change as defined in paragraph (a)(1) of this section 
[i.e., any change in frequency, power, hours of operation, or 
station location] or so as to result in a transfer of control 

. « «§1.359 will apply to such amended application.” 


- 36 - 


3li(c) of the Act, 47 U.S.C. S3llte) (74 Stat. 889), as im- 
plemented by Section 1.316 of the Rules, 47 CFR 1.316 (26 
F.R. 366), the agreement to be construed in the first in- 
stance by the Chief Hearing Examiner, rather than by the 


examiner conducting the hearing, in accordance with the 


amended Section 1.363 of the Rules, 47 CFR 1.363. See Dis- 


missal of Applications by Agreement, 20 Pike & Fischer, R.R. 
1669. 

The merger agreement, however, Was filed on April 6, 
1960 (G.R. 668-670), prior to the enactment of Section 311(c) 
of the Act on September 13, 1960, and prior to the February 
20, 1961 effective date of the new Section 1.316. At the time 
of its submission the Commission rule which governed merger 
agreements by applicants after designation for hearing was 
former Section 1.363 (22 F.R. 10981), which provided: 


(a) After an application for a broadcast facility 
is designated for hearing, it will be retained 
in hearing status upon the dismissal or amend- 
ment and removal from hearing of any other ap- 
plication or applications with which it has 
been consolidated for hearing. 


Where the applicants in a consolidated hear- 
ing for a broadcast facility by option, merger, 
or like arrangement effect a consolidation of 
their respective interests, the application 
which is to be prosecuted should be amended 

to reflect the arrangements between or among 
the applicants, and as amended will be re- 
tained in hearing along with the other ap- 
plications, which will be dismissed by the 
hearing examiner's initial decision. 


= ky = 


In all cases arising under paragraphs (a) 
and (b) of this section, the hearing ex- 
aminer Will consider in the initial deci- 
sion the issue of whether a grant of the 
remaining application or applications to 
be prosecuted would be in the public in- 
terest in the light of the arrangement 
whereunder the parties effected a con- 
solidation of their respective interests 
or the competing applications were either 
dismissed or amended and removed from 
hearing. 


Following the enactment of Section 311(c) of the Act, 


subsections (b) and (c) of Section 1,363 were deleted, and 


a new subsection (b) was added which requires that: 


Where any applicants for a broadcast 
facility file a request pursuant to 
§1.316(a) for approval of an agreement 

to remove a conflict between their 
applications, the applications will be 
retained in hearing status and the Chief 
Hearing Examiner shall determine, after 
taking such further evidence as may be 
necessary, whether the agreement is con- 
sistent with the public interest, con- 
venience, or necessity. The Chief Hear- 
ing Examiner shall prepare a Memorandum 
Opinion and Order setting forth his ruling 
on the agreement and the reasons therefor.! 


Since Section 311(c) of the Act and the Commission's 
rules promulgated thereunder were not intended to be retro- 
active, the Commission's conclusion that the merger agree- 
ment need not be re-submitted in the form specified by 
Section 3l1l(c) of the Act and Section 1.316 of the Rules 
was manifestly correct. (G.R. 504.) Furthermore, the pro- 
cedure followed by the hearing examiner fully conformed with 


the delegation set forth in Section 1,363 of the Rules, in 
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force at the time the merger agreement and petition to dismiss 


were filed. The Commission clearly did not abuse its dis- 
cretion when it concluded: "Such agreements having been 
previously and properly submitted to the Examiner, no pur- 
pose but delay would have been served by rechannelling them 
to the Chief Hearing Examiner under the new Section 1.363 
of the Rules.” (G6.R. 504, n.24.) 

Finally, with respect to appellant's charge (made with- 
out any record references) that Grossco "failed to submit 
any creditable evidence on the hearing” (Br. 35), the Commis- 
sion in its Decision stated that: "[It] has independently 
reviewed the engineering exhibits and testimony in the record 
and is persuaded that there has been substantial compliance 
with the requirements . . . of the Rules, and that such ex- 
hibits may be fully relied upon for the purposes intended.” 
(G.R. 505.) The appellant has failed to advance any persua- 
sive arguments to the contrary. 

It is therefore clear that, contrary to the appellant's 
contentions, the proceeding held after its intervention as a 
party conformed with the procedures then prescribed by the 
Act and the Commission's mles, and afforded appellant a 


full opportunity to assert its rights. 


II. THE GRANTS TO PATCHOGUE AND GROSSCO 
DID NOT MODIFY INTERSTATE'S LICENSE 
Interstate also urges (Br. 42-44), that the authorization 
by the Commission of a new station which will cause objection- 
able adjacent channel interference beyond interetanete 0.5 nv/m 
(millivolt per meter) contour, but within its 0.1 mv/m contour, 
constitutes an indirect modification of Interstate’s license. 
It relies for this argument upon Federal Coanaaeaations Com- 
mission v. National Broadcasting Co. (KOA). 319 U.S. 239. We 
believe that this argument is barred by the primcapae of res 
judicata and that, in any event, Interstate's reliance upon 
the KOA case is i 
Interstate's contention concerning modification of its 


license is barred as res judicata because this same contention 


was made to the Commission and was ruled upon by the Commission 


15/ The question of modification of Interstate's license would 


seem to be of no relevance with respect to the Grossco grant, 
since a finding of modification of Interstate's license would 
mean only that Interstate was entitled to a public hearing, 
Section 316, 47 U.S.C. 316, and there was an adjudicatory 
hearing on the Grossco application, Whether evidence relevant 
to the public interest was excluded, is a different question. 
With respect to the Patchogue grant, the answer is less clear. 
We do not believe it has been established whether the require- 
ment of Section 316 for a hearing overrides the provision for 
a demurrer procedure on a protest contained in the former 
Section 309(c), and requires an adjudicatory hearing! in every 
instance. Interstate itself seems to be in doubt as| to the 
need for raising the modification issue. See Interstate Br., 


p. 42. 


adversely to Interstate when the Commission first ruled upon 


Interstate"s standing in these cases, and was not pursued in 
the earlier appeals to this Court. 

Thus, when Interstate originally protested the Patchogue 
application, it urged then, as it does now, that a grant to 
Patchogue would cause objectionable interference to Inter- 
state*s primary service area and would therefore con- 
stitute an indirect modification of Interstate’s license 
under the KOA decision. (Case Nv. 15,406, R. See 
Interstate relied upon the claimed modification as showing 
aggrievement to it and as entitling it to a hearing on the 
Patchogue application. (Case No. 15,406, R. 139.) The Com- 
mission"s Memorandum Opinion and Order dismissing the protest 
discussed and rejected the contention. (Case No. 15,406, 

R. 160-162, 163-164). The Notice of Appeal filed by Inter- 
state in Case No. 15,406 referred to the point (p. 3), but 
did not specify it as a reason for appeal; Interstate's brief 
also referred to the KOa case as holding that an existing 
station suffering objectionable interference within its 
normally protected contour has standing (Br. 7, 10), but 


it dad not argue the point. In short, the contention was 


16/ All record references made in thi. section to material 


in Case Nos. 15,406 and 15,561 are contained in the printed 
joint appendices in those cases. 


abandoned upon appeal, 

Similarly, in Case No. 15,561, Interstate's petition to 
intervene in the hearing on the Grossco and Semuemnine applica- 
tions had urged that a grant of either would constitute an 
indirect modification of Interstate's license. (Case No. 15,561, 
R. 292-295.) The Chief Hearing Examiner denied intervention 


(Case No. 15,561, R. 110-111), and the Commission denied a 


petition for review of this ruling filed by Interstate. (Case 


No. 15,561, R. 127-128.) The Petition for Review filed by 
Interstate in this Court referred to the contention (Case No. 


15,561, R. 345), and apparently urged it as a ground) upon 


which relief was sought. However, as in Case No. 15,406, 


Interstate did not present it as a question in the stipulation 
of issues before this Court and did not argue the point in its 


brief. 

In these circumstances, Interstate is clearly precluded 
from again urging that the interference to be nacesad from 
either the Patchogue or Grossco application constitutes an 
indirect modification of its license. Interstate has failed 
to preserve its wa Tomah-Mauston Broadcasting Co. v. 
17/ The Situation wuld be different if, in its peor appeals, 
Interstate had raised the issue of the alleged modiflication of 


license, and the Court had found it unnecessary to rule on it. 
For, then it could not be said that the issue had been abandoned, 


Federal Communications Commission, ___ U.S. App. D.C. ___, 306 
F.2d 811; Seatrain Lines Vv. Pennsylvania R. Co., 207 F.2d 255, 
259 (C.A.3). 

In any event, it is cear that the Commission, whose con- 
struction of its own technical rules in entitled to great 
weight, Interstate Broadcasting Co., Inc. Vv. Federal Communi- 
cations Commission, 105 U.S. App. D.C. 224, 229-231, 265 F.2d 
598, 603-605.has properly determined that daytime adjacent 
channel interference in the a the 0.5 mv/m contour, 


but within the 0.1 ov/n contour, of a Class I-B station such 


as Interstate'’s station WQXR, does not modify Interstate's license. 


re an 
18/ A concise explanation of the concept of a normally protected 


contour is contained in the dissenting opinion in WJR, The Good- 
will Station, Inc. Vv. Federal Communications Commission, 84 U.S. 
App. D.C. 1, 19-20, 174 F.2d 226, 244-245, reversed Federal Com- 
murications Commission v. WIR, The Goodwill Station, Inc., 337 U.S. 
265: “This concept of normal protection in the daytime is clear. 
The circumference of the protected area is a contour line, which 
is fixed by measurement of the strength of the radio waves from 
the particular station. That strength, or intensity, is measured 
in terms of microvolts (millionths of a volt) or millivolts 
(thousandths of a volt) per meter, abbreviated as uv/m and mv/m, 
respectively. The wave which is measured is the groundwave, 
which follows the suface of the earth and extends greater or 

less distances depending upon the nature of the earth, its 
topography, and such obstacles as noise and steel structures. 
Generally speaking, the greater the distance from the station, 
the less the strength of the station signal. The ‘100 uv/m 
groundwave contour’ named in the Commission's Standards, is 

the imaginary line which connects all points at which the 
groundwave of the station is of 100 microvolts per meter strengh. 
The area within that irregular circumference is the normally 
protected area.” 


In the KOA case, 319 U.S. 239, the Supreme Court held 


that a station suffers a modification of its license when it 
receives objectionable interference against which it is pro- 
tected by the Commission's rules, on the theory that the rules 
are in effect incorporated into the terms of the license. In 
that case, the Commission granted the application of WHDH to 
operate at night on the same frequency as KOA, although the 
rules reserved the frequency exclusively to KOA, a Chines I-A 
station. Interstate cannot bring itself within the KOA decision 
because the Commission's rules quite clearly provide that it is 
protected only to its 0.5 mv/m contour daytime against adjacent 
channel interference. 

Interstate, a Class I-B station, is not protected against 
adjacent channel interference (the type it will maceine from 
Patchogue and Grossco) to its 0.1 mv/m contour. Section 
3.182(v) of the Commission's Rules, 47 CFR 3.182(v) (see Ap- 
pendix, p. 65), which specifies the nature and extent of pro- 
tected service contours for all classes of AM stations, plainly 
provides in table form that Class I-B stations are protected 
only to a signal intensity contour of 500 uv/m (microvolts per 
meter), or 0.5 mv/m, against adjacent channel interference 
om 


19/ 
tour (0.1 mv/m) from stations on the same frequency. 


19/ The difference is co-channel and adjacent channel pro- 


tection is due in large part to the fact that an interfering 


daytime, although they are protected to the 100 uv/m 
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Section 3.182(a)(1) (ii), 47 CFR 3.182(a)(1) (ii), to which 
Section 3.182(v) also refers, similarly provides, 


® * *qduring daytime hours of operation [a 

class I station of this group is protected] 

to the 100 uv/m groundwave contour from 
stations on the same channel, Protection is 
given to the 500 uv/m groundwave contour from 
stations on adjacent channels for both day 

and nighttime operation. (Matter in brackets 
transposed from an earlier portion of the rule.) 


Since the rules do not protect Interstate against the 
claimed interference, there is no impingement upon any right 
or protection accorded Interstate under the Commission's 
rules. Accordingly, there is no modification of its license 
under the doctrine of the KOA ee Federal Communications 
Commission v. WJR, The Goodwill Station, Inc. 337 U.S. 265, 
280 n. 14; WIR, The Goodwill Station, Inc. v. Federal Com- 


munications Commission, 85 U.S. App. D.C. 392, 178 F.2d 720. 


The other Commission rules relied upon by Interstate do 


———————————————— 
197 (cont*d) adjacent channel station will substitute its 
service for that of the interfered with station, while co- 
channel interference destroys the usefulness of both stations. 
(See Point III, infra.) 


20/ Interstate's further contention (Br. 44) that once it 
receives adjacent channel interference within an area, it 
loses its right (which it would otherwise have) to object 

to co-channel interference in that area, is of no practical 
significance. For, once a valid adjaomt channel grant is 
made, the interference area is lost to Interstate, and ad- 
ditional co-channel grants in the same area do not so 
materially affect it as to warrant continuing the co-channel 
protection in the affected area. 
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not cast serious doubt on this question. None of them specif- 
ically deals with the question of the extent of Interstate's 


protection from adjacent channel interference, and only one 


of them may even be thought to suggest, as Interstate claims 


throughout its brief, that the interference area is properly 


described as its “primary service area." 

Whether or not the area between the 0.5 mv/m contour 
and the 0.1 mv/m contour is, as Interstate claims, a primary 
service area or, as we shall show, is actually an intermit- 
tent service area, does not directly control the issues in 
these cases of whether there is a license modification or 
whether the Commission was arbitrary in tying its considera- 
tion of program service to its standards of Detect om from 
interference. However, we believe that a discussion of this 
question at this point in the brief will serve to shiowe that 
all of the pertinent rules form a consistent pattern contrary 
to appellant's view, as well as serving as a backgraund for 
Point III, infra, in which we will show that it was reason- 
able for the Commission to reject Interstate's attempt to 
show the nature of its program service to the areas of 
alleged interference. 


It is clear, at the outset, that the Commission has con- 


sistently considered the 0.5 mv/m contour to be thejouter 
ey 
limit of primary service for all casses of AM stations. 


21/ See Williamsport Radio Broadcast Associates, Inc., 13 
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It is true, as Interstate points out, that Section 3,182(f) 


of the Rules, 47 CFR 3.182(f), states that a signal intensity 


of from 0.1 mv/m to 0.5 mv/m is necessary to render primary 
service in northern rural areas. (See Appendix, Pp. 64). 

But, as Interstate fails to recognize, this section has never 
been construed as denominating the entire area Within the 

0.1 mv/m contour as the primary service area, and the other 
relevant rules demonstrate that the 0.1 mv/m contour does cir- 
cumscribe the outer limit of the intermittent service area of 
Class I stations rather than the primary service area. 

The values given in Section 3.182(f) of the Rules are 
expressly stated to be theoretical values “based on the absence 
of objectionable fading either in changing intensity or in 
selective fading, the usual noise level in the areas and an 


absence of limiting interference from other broadcast stations.” 


eS 

21/ (cont'd) Pike @ Fischer, R.R. 1230, 1232, vacated on other 
grounds by order of this Court dated November 22, 1957, in Case 
No. 13,987, Lycoming Broadcasting Co. Vv. ederal Communications 
Commission; urjer-Journ ulsvi imes mpany, 9 Pike 

& Fischer, R.R. 348, 375; Belle City Broadcasting Co., 5 Pike 

& Fischer, R.R. 826a, 831; Lake Huron Broadcasting Corp., 6 

Pike & Fischer, R.R. 1185, 1212; see also Big River Broadcasters 
(WBAZ), 19 Pike & Fischer, R.R. 855, 860, affirmed on other 


grounds sub nom. Interstate Broadcasting Company, Inc. v. Federal 
Communications Commission, 108 U.S. App. D.C. 78, 280 F. 2d 626. 
This Court in Interstate Broadcasting Compan Inc. v. Federal 
Communications Commission, 105 U.S. App. D.C. 224, 230, 265 F. 2d 
598, 604, quoted with approval from the Commission's decision 
there under review, which cited the Courier-Journal case as 
authority for its conclusion that “a signal of 0.1 mv/m does 


not constitute primary service... 


Age 


Section 3.182(i) of the Rules, 47 CFR 3.182(i), however, 


expressly states that at present there are no methods for 
22/ | 


calculating objectionable fading and Section 3.182( £) makes 

a similar statement with respect to calculating the extent 

of the noise enue In other words, contrary to appellant's 
argument (Br, 42, 43), Section 3.182(f) of the Rules does not 
flatly state that primary service extends to the 0.1 nv/m 
contour. In fact, the section also states that in ‘southern 
areas during the summer, a signal of as high as 1.0 mv/m may 


be required to render primary service. The section merely 


indicates, therefore, that a signal of 0.1 mvy/m may give 


227 Note following Section 3,182(i) reads as follws: "Standards 


have not been established for objectionable fading as such 
standards would necessarily depend on the receiver characteris- 
tics which have been changed considerably in this regard during 

the last several years. S$lective fading causing audio distor- 

tion and the signal fading below the noise level are the objection- 
able characteristics of fading on modern design receivers. The 

AVC circuits in the better designed modern receivers in gneral 
maintain the audio output sufficiently constant tobe satisfactory 
during most fading.” 


23/ Note following Section 3,182(f) states that: “Standards 
have not been established for interference from atmospherics 

or man-made electric noise as no uniform method of measuring 
noise or static has been established, In any individual case 
objectionable interference from any source, except other broad- 
cast signals, may be determined by comparing the actual noise 
interference reproduced during reception of a desired broad- 
cast signal to the degree of interference that would be caused 
by another broadcast signal within 20 cycles of the desired 
signal and having a carrier ratio of 20 to 1 with both signals 
modulated 100 percent on peaks of usual programs. | Standards 

of noise measurements and interference ratio for noise measure- 
ments and interference ratio for noise are now being studied.” 
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primary service under certain optimum conditions, i.e., if 

the service is not subject to objectionable fading, and if 

the usual noise levels are present in the area in question, Since 

the latter two factors are presently incapable of proof, the Com- 

mission “splits the difference® between a signal of 0.1 nv/m 

and one as strong as 1.0 mv/m in utilizing the 0.5 mv/m contour 

as the standard for determining a station*s primary service area. 
Indeed, the contention advanced here by Interstate, insofar 

as it is based upon Section 3.182(f), has been previously made 

by it in another context, and rejected by this Court. See 

Interstate Broadcasting Company Vv. Federal Communications Com- 

mission, 105 U.S. App. D.C. 224, 229-231, 265 F.2d 598, 603-605, 

where Interstate unsuccessfully argued that all of a proposed 

grantee's nighttime service area received primary service from 

other stations because these stations provided a groundwave 


24/ 
signal of at least 0.1 nv/m- 


If the doubt engendered by reading Section 3.182(f) in 


isolation is put aside, no substantial question remains, For 
Sections 3.11(a), 3.21(a)(1,, and 3.182(a)(1), 47 CFR 3.11¢(a) 


3.21(a)(1) and 3.182(a)(1), (see Appendix, PP. 62-64), 


24/ While that decision is perhaps not completely dispositive 
here, because it dealt with nighttime service and Class I 
stations are not protected to their 0.1 mv/m groundwave con- 
tours against co-channel interference at night (as they are 
during the day), it does dispose of the reiterated contention 
that Section 3.182(f) defines the area within the 0.1 mv/m 


contour as the primary service area. 
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which speak of the primary service area as the area in which 
the groundwave “is not subject" to objectionable interference 
(Section 3,11(a)), and state that the primary peanice area 
of a Class I station “is free from objectionable interference 
from other stations on the same and adjacent channels" 
(Sections 3.21(a)(1) and 3.182(a)(D), do not present an anom- 
alous situation, as Interstate claims (Br. 43). They rather 
serve to demonstrate that the area beyond the 0.5 mv/m con- 
tour cannot be Interstate's primary service area, 

As we have shown above, under the rules specifying 
standards of permissible interference, Interstate's signal 
beyond the 0.5 mv/m contour is validly subject to adjacent 


—————— 


channel interference from other stations. Interstate reaches 


its incorrect interpretation of these rules by reading Sections 


3.21(a)(1) and 3,182(a)(1) as defining a primary service area 
in terms of the actual absence of objectionable interference 
(i.e., if there is no existing interference in an sear it 
is a primary service area), whereas these rules describe 
primary service areas in terms of the interference to which 
a station may properly be subjected under the cadens dealing 
with that subject, The sections relied upon by Interstate, 
when so read, are perfectly consistent with Sections 3.182(a) (1) (ii) 
and 3.182(v), which give Interstate adjacent onennee protection 
daytime only to the 0.5 mv/m contour. 

Thus, Sections 3.21(a)(1) and 3,182(a)(1) do not, as Inter- 


state assumes (Br. 43), “give absolute protection to WQXR's 
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entire primary service area (as defined in Sections 3.11(a) 


and 3.182(f))." (Emphasis is Interstate's.) On the contrary, 


those rules do not afford any protection, but are merely 
descriptive of the type of service to be rendered by Class I 
stations. To determine the extent of protection, and what is 
meant by “primary service” in these sections, recourse must 
be had to the rules’ which do specify the protected contours —- 
Sections 3.182(a)(1)(ii) and 3,182(v). Accordingly, we believe 
that when all of the rules are read together, it becomes clear 
that the Commission's view of its own rules is correct and that 
the area between the 0.5 mv/m and 0.1 mv/m contours is not a 
primary service area. The area bounded by these two contours 
is in fact defined by the Commission's rules as the intermit- 
tent service area of Class I stations. 

The intermittent service area is defined by Section 3.11(c), 
47 CFR 3.11(c), as “the area receiving service from the ground- 
wave but beyond the primary service area and subject to some 
interference and fading.” Under Section 3.182(j) of the Rules, 
47 CFR 3.182(j), the intermittent service area “begins at the 
outer boundary of the primary service area and extends to the 
value of the signal where it may be considered as having no 
further service value.” The latter rule further provides 
that: "Only Class I stations are assigned for protection from 
interference from other stations into the intermittent service 
area." If this proviso of the rules and the provisions of 


Section 3.182(v) are to have any meaning, it is clear that the 
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area between the 0.1 mv/m and 0.5 mv/m contours must be the 
intermittent service area, since only Class I stations are 
25/ 
protected in this area. 
The grants to Patchogue and Grossco thus do not diminish 


Interstate’s ability to render primary service over an extended 


area. This ability flows from its 50 kilowatt power (see Sections 


3.182(a) and 3.182(a)(1) of the Rules, describing Class I stations 


in terms of their high power), and it remains fully intact. 


III. THE COMMISSION'S REJECTION OF INTER- 
STATE'S ATTEMPTS TO SHOW THE NATURE | 
OF ITS PROGRAM SERVICE TO THE AREAS |; 
OF ALLEGED INTERFERENCE WAS REASON- | 
ABLE AND PROPER. 

The essence of Interstate's case is contained in its con- 
tention (Br. 36-39) that the Commission applied an incorrect 
standard of the public interest in failing to consider the 
effect of the loss of Interstate's program service in the inter- 
ference areas. This contention, in turn, rests upon the argu- 
ment that the Commission cannot use its allocation rules to 
determine the relevance of evidence on program service. To 
Interstate, the fact that the service lost is beyond the pro- 
tection of the Commission's mles, is beside the point (Br. 37), 
25/ Only Class I stations receive any protection beyond the 
0.5 mv/m contour, being accorded such protection from co- 
channel, but not adjacent channel, objectionable interference. 


Other classes of stations are protected against both] types 
of objectionable interference only to their 0.5 mv/m contours. 


for it is not seeking to protect its private interest, but is 
rather seeking to protect the public's interest in its service. 
However, despite the obvious reasonableness of linking con- 
sideration of program services lost and gained from a proposed 
new license grant to the rules creating service areas and limit- 
ing interference, Interstate does little more than state its 
conclusion by way of attempting to show that the Commission was 
arbitrary. 

The Commission*s ruling in these cases rests on a firmly 
rational foundation, and no more is required in an area where 


decision calls for the type of judgment the Commission was 


created to apply. Mississippi Valley Barge Co. v. United States, 


29% U.S. 282, 286-287. The Commission's standards governing 


the protection from interference to be accorded existing stations 
are, of course, not designed simply to protect the private 
interests of existing licenses. On the contrary, they are al- 
location tools whose purpose is to secure for all of the people 
of the United States the best possible radio service, in terms 
both of local transmission outlets and availability of service 
generally. And these rules must deal with certain basic 

technical facts. Among these, are that radio signals of 
a 

26/ While this point is further treated at pp. 39-42 of Inter- 
state's brief, the additional material adds nothing of sub- 
stance. Thus, Interstate attempts to transpose to its sub- 
stantive argument this Court's prior ruling on the injwy question, 
that the cumulative effect of several small increments of potential 
interference must be considered. But the question here, not 


present in the earlier cases, is whether any loss of Interstate's 
service beyond the protection given by the Commission's rules is 


(cont'd) 
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decreasing intensity can be received at very great distances 
from the transmitting antenna, and that beyond a certain level 
those signals are of no use because the general atmospheric 
and man-made noise level in particular areas is so high that’ 

| 
the signals can not be heard. Furthermore, the signal of every 
station inevitably suffers some interference from the signals 
of other stations on the same and adjacent frequencies. See 


National Broadcasting Company v. Federal Communications Commis- 


sion, 76 U.S. App. D.C. 238, 241, 132 F.2d 545, 548, affirmed 


319 U.S. 239. The allocation standards for standard broadcast 


(AM) stations must take account of these factors. 
The type of protection from interference accorded to 
Class I stations is the product of the Commission's endeavor 


to obtain the most service to the public from available fre- 


quencies, under the physical laws governing the propagation 
of radio signals. Class I stations are permitted high power 


and,as Interstate has pointed out, are designed to serve 


large areas beyond the community to which they are assigned. 


See Section 3.182(a)(1) of the Rules, 47 CFR 3.182(a)(1). 
Accordingly, they are the only class of stations whose inter- 
mittent and secondary (nighttime skywave) service areas are 
accorded protection. See Sections 3.182(i), 3.182(j), and 


3.182(v) of the Rules, 47 CFR 3.182(i}, 3182(j), and 3.182(v). 


26/(cont'd) relevant. If not, there is no point in considering 


cumulative effect. If it is relevant, the cases must be remanded 
for initial consideration by the Commission of the impat on the 
public of the interference. Interstate’s argument here does not 
help it establish the relevance of the evidence it sought to 
introduce. 
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However, in recognition of the facts that this increased 
protection severely forecloses other station assignments and 
that the signal of the Class I station is of less value as it 
attenuates, the Commission has determined to protect the ground- 
wave signal daytime as far as the 0.1 mv/m contour from co-channel 
interference only. ' Since co-channel interference destroys both 
signals (and the public in the interference area receives 
satisfactory reception), while an adjacent channel signal 
be substituted for the interfered with signal (in an area 
the new signal has an intensity greater than the ratio of 
to the existing signal (Section 3.182(w), 47 CFR 3.182(w)), this 
protection arrangement provides maximum reception from the Class 
I station consonant with permitting an adequate number of station 
assignments. The yalue of the Class I signal beyond the 0.5 mv/m 
contour has not been considered substantial enough to warrant 
protecting it at the expense of additional assignments on adjacent 
frequencies. 


Interstate’s view that the Commission is required to weigh, 


on an ad hoc basis, the loss to the public of any listenable 


signal against the gain of service from a new operation, even 
though not entitled by the Commission's rules to protection from 
the interference alleged, would impede the orderly exercise of 

the Commission's licensing functions under the Communications 

Act and the KOA decision, 319 U.S. 239. See Federal Communications 
Commission v. WJR, The Goodwill Station, Inc, 337 U.S. 265; WIR, 


The Goodwill Station, Inc. v. Federal Communications Commission, 


85 U.S. App. D.C. 392, 178 F.2d 720. 
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There are at present over 3,800 standard broadcast stations, 
and virtually every new application raises the possibility of 
some interference to the signals of an existing station. Where 
this interference is strong enough to be considered objectionable, 
(Section 3.182(w), 47 CFR 3.182(w)), and where it is within another 
station's protected contour (Section 3.182(0), 47 CFR 3.182(0)), 
the rules require a showing that the public's need for the new 
station outweighs the loss (Section 3.24(b), 47 CFR 3.24(b)). 
and program service in the area of interference may be a sig- 
nificant factor. See Democrat Printing Co. Vv. Federal Communi- 
cations Commission, 91 U.S. App. D.C. 72, 202 F.2d 298. If 
the existence of any interference to the signals of an existing 
station and the consequent loss of its service to the public 
were held in all cases to require a consideration of the pro- 
grams gained and lost, there would be a serious obstruction to 
new station assignments and a distruction of the basic al- 
location structure. Interstate has not shown why the Commis-— 
sion was required thus to deny to the standards of protection 
from interference their appropriate relevance and applicability 


to the Commission's licensing functions. 


The result would seem to be an open-ended opportunity to 


all stations to insist upon a comparative consideration of their 
programming against that of any proposed new station causing 
interference, wherever the objecting station might have a 
listenable signal. This would be the case for Class IV stations 


as well as Class I stations and, upon appellant's reasoning, 
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could probably not be limited to the 0.1 mv/m contour. In the 
Commission's view, the statutory standard of the public interest 
does not require this substantial extension of the principles 
heretofore enunciated by this Court and the Supreme Court. 

In should be noted here that prior to 1957 the Commission 


attempted to provide for situations in which a showing of alleged 
27/ 
primary service beyond a station's normally protected contour 


might be deemed so valuable as to warrant a departure from the 
overall allocation scheme, notwithstanding the consequent in- 
efficient frequency usage and loss of local outlets. It did 
this by means of the so-called “unique service” rule, which 
provided in essence that, where it was shown that a station 
provided primary service beyond its normally protected contour 
and that its general program service was unlike any being sup- 
plied to the area by any other station, the comtour to which 
protection would be afforded would be determined on a case- 


by-case basis. See American Broadcasting Co. v. Federal Com- 
ararryraeraeey, 
munications Commission, 85 U.S. App. D.C. 343, 179 F.2d 437. 


27/7 As we indicated in Point Il, supra, although Section 
3.182(f) of the Rules, 47 CFR 3.182(f), provides that a sig- 
nal intensity of from 0.1 mv/m to 0.5 mv/m is necessary to 
render primary service in northern rural areas, the section 
does not flatly state that primary service always extends 
beyond the 0.5 mv/m normally protected contour to the 0.1 mv/m 
contour. It merely indicates that a signal of 0.1 mv/m or 
greater may give primary service under certain optimum con- 
ditions, i.e., provided the signal is not subject to objection- 
able fading or interference, and that the usual noise levels 
are present in the area in question. 


28/ See also Silver City Broadcasting Corp., 5 Pike & Fischer, 
R.R. 819; Patroon Broadcasting Co. Inc., 5 Pike & Fischer, R.R. 


823; and Patrick Jose h Stanton IMJ), 5 Pike & Fischer, R.R. 
825. 
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In 1957, however, the Commission deleted this rule, after 


rule-making proceedings, because it had found it impossible 
to develop workable standards for determining when a service 
beyond a protected contour was so valuable as to warrant a 
departure from the overall scheme, and because of its recog- 
nition that the threat of going through hearings tended to 
discourage potential applicants for local broadcast stations 
or to persuade them to present watered-down and less desirable 
proposals, in the hope of avoiding conflicts with existing 
stations. See “Unique Service" Rule, 16 Pike & Fischer, R.R. 
1501, 1504. : 

Thus, the Commission determined, on a quasi-legislative 
basis, that any possible net gains to the public flowing from 
the protection of service beyond a station's normally protected 
contour were more than offset by the uncertainties created by 
such an attempt to administer an allocation system on a totally 
ad hoc basie, and by the deterrent effect of such a mode of ad- 
ministration upon those seeking to establish broadcast operations 
which the Commission viewed as consonant with an efficient general 
allocation scheme and the public interest. Its refusal here 
(P.R. 207; G.R. 505) to weigh the loss of Interstate's service 
was not due to any lack of recognition of the fact that some 
service would be lost to the public by virtue of the grants to 
the intervenors, but rather was a reflection of its adherence 
to its general view that the public as a whole is better served 


by a grant of applications in conformity with its allocation 


scheme than by the creation of ad hoc exceptions to that scheme. 


ci. Coastal Bend Television Co. Vv. Federal Communications Com- 
mission, 98 U.S. App. D.C. 251, 234 F.2d Boe The grants 
were made on this basis will bring West Hartford its first local 
station and Patchogue its second. 

The Commission’s decisions in these cases clearly con- 
stitute a reasonable approach to the problem before it. That it 
might also have folowed Interstate’s approach is not determinative 


of the validity of these decisions. Interstate has failed to 


gow that the Commission's actions were legally arbitary. 


CONCLUSION 
For the foregoing reasons, the Commission's Decisions and 


Orders herein should be affirmed. 


Respectfully submitted, 


MAX D. PAGLIN, 
General Counsel, 


DANIEL R. OHLBAUM, 
Assistant General Counsel, 


RICHARD M. ZWOLINSKI, 
Counsel, 


Federal Communications Commission 


October 31, 1962 


ee 
29/ This Court has recognized the Commission's authority to 
make decisions on a rule-making basis which may control future 
adjudicatory proceedings. Logansport Broadcasting Corp. v. 
United States, 93 U.S. App. D.C. 342, 210 F.2d 24; Coastal Bend 
Television Co. v. Federal Communications Commission , supra; 
Gerico Investment Co. v._ Federal Communications Commission, 

99 U.S. App. D.C. 379, 240 F.2d 410. 
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APPENDIX 


LS 


Communications Act of 1934, 
as amended: 


Former Section 309(c); 47 U.S.C. 309(c), (1958 AALS 


(c) When any instrument of authorization 
is granted by the Commission without a hear- 
ing as provided in subsection (a) hereof, such 
grant shall remain subject to protest as here- 
jnafter provided for a period of thirty days.: 
During such thirty-day period any party in 
interest may file a protest under oath directed 
to such grant and request a hearing on said | 
application so granted. Any protest so filed 
shall be served on the grantee, shall contain 
such allegations of fact as will show the 
protestant to be a party in interest, and shall 
specify with particularity the facts relied 
upon by the protestant as showing that the 
grant was improperly made or would otherwise| 
not be in the public interest. The Commis-— | 
sion shall, within thirty days of the filing: 
of the protest, render a decision making find- 
ings as to the sufficiency of the protest in 
meeting the above requirements; and, where it so 
finds, shall designate the application for hear- 
ing upon issues relating to all matters speci- 
fied in the protest as grounds for setting aside 
the grant, except with respect to such matters 
as to which the Commission, after affording 
protestant an opportunity for oral argument, 
finds, for reasons set forth in the decision, 
that, even if the facts alleged were to be 
proven, no grounds for setting aside the grant 
are presented. The Commission may in such deci- 
sion redraft the issues urged by the protestant 
in accordance with the facts or substantive jmatters 
alleged in the protest, and may also specify in 
such decision that the application be set for 
hearing upon such further issues as it may pre- 
scribe, as well as whether it is adopting as its 
own any of the issues resulting from the matters 
specified in the protest. In any hearing sub- 
sequently held upon such application issues 
specified by the Commission upon its own 
initiative or adopted by it shall be tried in 
the same manner provided in subsection (b) hereof, 
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but with respect to issues resulting from 
facts set forth in the protest and not 

adopted or specified by the Commission, on 

its own motion, both the burden of proceed- 
ing with the introduction of evidence and 

the burden of proof shall be upon the pro- 
testant. The hearing and determination of 
cases arising under this subsection shall be 
expedited by the Commission and pending hear- 
ing and decision the effective date of the 
Commission's action to which protest is made 
shall be postponed to the effective date of 
the Commission's decision after hearing, unless 
the authorization involved is necessary to the 
maintenance or conduct of an existing service, 
or unless the Commission affirmatively finds 
for reasons set forth in the decision that 

the public interest requires that the grant 
remain in effect, in which event the Com- 
mission shall authorize the applicant to 
utilize the facilities or authorization. in 
question pending the Commission's decision 
after hearing. 


Section 309(e); 47 U.S.C. 309(e) 


(e) If, in the case of any application 
to which subsection (a) of this section applies, 
a substantial and material question of fact is 
presented or the Commission for any reason is 
unable to make the finding specified in such 
subsection, it shall formally designate the 
application for hearing on the ground or 
reasons then obtaining and shall forthwith 
notify the applicant and all other known 
parties in interest of such action and the 
grounds and reasons therefor, specifying with 
particularity the matters and things in issue 
but not including issues or requirements phrased 
generally. When the Commission has so designated 
an application for hearing the parties in interest, 
if any, who are not notified by the Commission 
of such action may z2cquire the status of a party 
to the proceeding thereon by filing a petition 
for intervention showing the basis for their 
interest at any time not less than ten days 
prior to the date of hearing. Any hearing 
subsequently held upon such application shall 
be a full hearing in which the applicant and 
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all other parties in interest shall be per- 
mitted to participate. The burden of proceed- 
ing with the introduction of evidence and the 
burden of proof shall be upon the applicant,! 
except that with respect to any issue presented 
by a petition to deny or a petition to enlarge 
the issues, such burdens shall be as determined 
by the Commission. 


Section 311; 47 U.S.C. 311: 


(a) When there is filed with the Commis- 
sion any application to which section 309(b)(1) 
applies, for an instrument of authorization for 
a station in the broadcasting service, the ap- 
plicant-- 


(1) shall give notice of such filing 
in the principal area which is served or is to 
be served by the station; and 


(2) if the application is formally 
designated for hearing in accordance with 
section 309, shall give notice of such hear- 
ing in such area at least ten days before 
commencement of such hearing. 


The Commission shall by rule prescribe the form 
and content of the notices to be given in com- 
pliance with this subsection, and the manner 
and frequency with which such notices shall be 
given. 


(b) Hearings referred to in subsection (a) 
may be held at such places as the Commission 
shall determine to be appropriate, and in making 
such determination in any case the Commission 
shall consider whether the public interest, con- 
venience, or necessity will be served by conducting 
the hearing at a place in, or in the vicinity of, 
the principal area to be served by the station 


involved. 


(c)(1) If there are pending before the Com- 
mission two or more applications for a permit 


for construction of a broadcasting station, only 
one of which can be granted, it shall be unlawful, 


without approval of the Commission, for the 
applicants or any of them to effectuate an 
agreement whereby one or more of such appli- 
cants withdraws his or their application or ap- 
plications. 

(2) The request for Commission approval 
in any such case shall be made in writing 
jointly by all the parties to the agreement. 
Such request shall contain or be accompanied 
by full information with respect to the agree- 
ment, set forth in such detail, form, and manner 
as the Commission shall by rule require. 


(3) The Commission shall approve the agree- 
ment only if it determines that the agreement 
is consistent with the public interest, con- 
venience, or necessity, If the agreement does 
not contemplate a merger, but contemplates the 
making of any direct or indirect payment to any 
party thereto in consideration of his withdrawal 
of his application, the Commission may determine 
the agreement to be consistent with the public 
interest, convenience, or necessity only if the 
amount or value of such payment, as determined 
by the Commission, is not in excess of the 
aggregate amount determined by the Commission 
to have been legitimately and prudently expended 
and to be expended by such applicant in connec- 
tion with preparing, filing, and advocating the 
granting of his application. 


(4) For the purposes of this subsection an 
application shall be deemed to be “pending” be- 
fore the Commission from the time such applica- 
tion is filed with the Commission until an order 
of the Commission granting or denying it is no 
longer subject to rehearing by the Commission 
or to review by any court. 


Rules and Regulations of the Federal Communications 
Commission: 


Section 3.11 


(a) The term “primary service area” of a 
broadcast Station means the area in which the 
groundwave is not subject to objectionable inter- 
ference or objectionable fading. 


(b) The term “secondary service area” of a 
broadcast Station means the area served by the 
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skywave and not subject to objectionable 
interference. The signal is subject to 
intermittent variations in intensity. 


(c) The term “intermittent service 
area" of a broadcast station means the 
area receiving service from the ground- 
wave but beyond the primary service area 
and subject to some interference and fading. 


Section 3.21 


(a) Clear channel. A clear channel is one on 
which the dominant station or stations render 
service over wide areas, and which are cleared 
of objectionable interference within their 
primary service areas and over all or a sub- 
stantial portion of their secondary service 
areas. Stations operating on these channels 
are classified as follows: 


(1) Class I station. A Class I station 
is a dominant Station operating on a clear chan- 
nel and designed to render primary and secondary 
service over an extended area and at relatively 
long distances. Its primary service area is 
free from objectionable interference from other 
stations on the same and adjacent channels, and 
its secondary service area free from interference 
except from Stations on adjacent channels; and 
from stations on the same channel in accord- 
ance with the channel designation in §§3.25 or 
3.182. The operating power shall not be less 
than 10 kilowatts nor more than 50 kilowatts. 


Section 3.182 
(ay*> a x x * i 
(1) Class I stations are dominant sta- 
tions operating on clear channels with powers 
of not less than 10 or more than 50 kw. ‘These 
stations are designed to render primary and 
secondary service over an extended area and 
at relatively long distances, hence have their 
primary service areas free from objectiouable 
interference from other stations on the same 
and adjacent channels and secondary service 
areas free from objectionable interference 
from stations on the same channels. (The 
secondary service area of a Class I station 


- 64 - 


protected from adjacent channel inter- 

However, if it is desired to make 
mination of the area in which adjacent 
groundwave interference (10 ke removed) 
ye service exists, it may be consider- 
e area where the ratio of the desired 
ave of the Class I station to the 


ired groundwave of a station 10 ke removed 


1.) From an engineering point of view, 
stations may be divided into two groups 
r, for the purpose of convenience, 


groups of Class I stations will be termed 


gx 
-~A or 1-B in accordance With the assign- 


channels allocated by §3.25(a) or (b). 
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The signals necessary to render primary 
to different types of service areas are 


Field intensity 
groundwave 


business or factory areas. . 10 to 50 mv/m. 
City residential areas. ---:- 2 to 10 mv/m. 
Rur2l-a2ll areas during winter or 
northern areas during Summer. . 0.1 to 0.5 mv/m 


Rural-southern areas during 
summer 0.25 to 1.0 mv/m 


these values are based on an absence of objection- 

ading, either in changing intensity or selec- 
tive fading, the usual noise level in the area, 
and an absence of limiting interference from other 
broadcast stations. The values apply both day and 
night but generally fading or interference from 
other stations limits the primary service at night 
in all rural areas to higher values of field in- 
tensity then the values given. The Commission 
will authorize a directive antenna for a Class 
IV station for daytime operation only with power 
in excess of 250 watts. In computing the degrees 
of protection which such antenna will afford, the 
radiation produced by this antenna shall be as- 
sumed to be no less, in any direction, than that 
which would result from nondirectional operation, 
utilizing 2 single element of the directional 
array, with 100 watts or 250 watts, whichever is 
the nighttime power of the Station. 


(v) Protected service contours and permis- 
sible interference signals for broadcast sta- 
tions are as follows (for Class I and Class 
LI-A stations, see paragraph (a) of this 
section): 


| 
—_ ees H 
7 7 
! Signal intensity contour of area protected froin Py rmiwible int 
jClass of channe}) objectionadie interference * | wa 
Class of station used | a ee 
Day? Nigh: i Day? 
1 rat 
TeA... 2. --oees [fs 109 erm. $3 Suv. 
| |{SC 100 uv/m_ fa i a 
I-B,...---------! 10 kw to 0 kw.......--- “AC sw uvim.- 3 avin. 
(0.25 kw to 50 kw (laytime)../ 0 De. 
10 kw to D kw (nighttime). ~ i “ : 
0.25 kw to 30 kw... 2v/ J 135 uv’m 
lkw to 5 kw.....--- Do. 
0.5 to 1 kw (night), and $kw 
0. 


Permissible power 


(day). 
.1 to 0.25 kw (night), 
0.1 to 1 kw (day). 


1 Whon a station {s already limited by interference from other stations to a contour of bigher value than that normally proiectet for its class, this 
contour shall be the establixhed standard for such station with respect to interference from all other stations. 

2 For adjacent channel, sce paragraph (w) of this section. 

? Groundwave, 

4 Skywave field intensity for 10 percent or more of the time. “ 

5 "These values are with respect to interference from ali stations exoopt Class I-B, which stations may cause taterferedce to 3 flebl iusenaty contour 
of higher value. However, it is recommended that Class II stations be 30 located thas the tazerference received from Chats I-15 stations will not exceed 

salues. Ifthe Class LI stations aro limited by Class I-B stations to higher vatues, then such Values shall be the estublisiest standard with respect 

to protection from ull other stations, Hl 

Xoo paragraph (a) (4) of this section. “4 

? Class I-A stations on channels reserved for tho exclusive use of one station during nighttime bours are proveeted Gom omchanne: 
that basix, On tho frequency 770 ke, two Class I stations may be assigned. F 

SC=samo channel, AC=Adjacont channel. 
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Grossco, Inc. In making the reply the Appellee’s and In- 
tervenors’ briefs will be treated as one since they, in sub- 
stance, make the same arguments. 
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REPLY 
L 


Appellant Was Entitled to a Hearing on Its Protest of the 
Patchogue Application 


The Appellee and Patchogue argue that this Court’s 
earlier decision in Interstate Broadcasting Company, Inc. 
v. Federal Communications Commission, 285 F. 2d 270, did 
not require that a hearing be held on the Patchogue case, 

ut that oral argument as though on demurrer was suffici- 
ent. In so arguing. Appellee and Patchogue ignored the 
language of Section 309(¢) of the Act and the language of 
this Court's Opinion. Section 309(c) of the Communica- 
tions Act of 1934, as amended, in effect at the time of the 
Interstate Protest, provided in pertinent part: 


See ne! is The Commission shall, within thirty, days of 


ings as to the sufficiency of the protest in meeting the 
above requirements: and, where it so finds, shall desig- 
nate the application for hearing upon issues relating 
to all matters specified in the protest as grounds for 
setting aside the grant, except with respect to such 
matters as to which the Commission, after affording 
protestant an opportunity for oral argument, finds, for 
reasons set forth in the decision, that, even if the facts 
alleged were to be proven, no grounds for setting aside 
the grant are presented. * * *”’ (Emphasis supplied.) 


In its earlier opinion in this matter, this Court said: 
“We are deciding merely that the allegations of Interstate 
were sufficient to entitle it to a hearing under the doctrine 
of Mc oropoltn > and ‘‘Consequently, the orders appealed 
from will be set aside, so the Commission may conduct a 
hearing on Patchogue’s application, at which Interstate 
will be a party’. In short, the Court set aside the Com- 
mission’s grant and directed that a hearing be held. This 
the Commission refused to do. Since the Court vacated the 
Commission’s grant of Patchogue, there was no longer any 
basis for oral argument as to whether or not the grant 
should be set aside. It already had been. 
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In addition, the argument of Appellee and Patchogue 
that since the Court refused to pass upon the merits of 
the Protest oral argument was sufficient, is not valid. The 
merits of a protest can only be tested and tried by the intro- 
duction of evidence in a formal hearing. This the Com- 
mission refused. 


Moreover, in resting upon Federal Broadcasting System, 
Inc. v. Federal Communications Commission, 105 U.S. App. 
D.C. 324, 266 F. 2d 922, Appellee mistakenly failed to con- 
sider the opinion of this Court in the antecedent case of 
Federal Broadcasting System, Inc. v. Federal Communica- 
tions Commission, 97 U.S. App. D.C. 293, 231 F. 2d 246, 
wherein this Court in the last paragraph of its decision 
expressly left to the discretion of the Commission the 
course to be followed upon the remand. 


Il. 
Appellant Was Refused a Hearing in the Grossco Case 


Both Appellee and Grossco contend that Appellant was 
afforded a full hearing in the Hartford case (Case No. 
17,071). That such conclusion is advanced by these per- 
sons is amazing. As detailed in Appellant's brief. Appel- 
lant was limited to the role of an onlooker. By ruling of 
the Examiner and then by rulings of the Commission itself, 
Appellant was denied the opportunity to prove any of the 
allegations of its Petition to Intervene. The Commission 
and the Examiner refused to allow Appellant to prove or 
show the areas of interference and the population affected 
thereby, the nature of the WQXR program service and the 
economie injury to Appellant resulting from the interfer- 
ence. As was said by this Court in National Coal Ass'n. 
et al. v. Federal Power Commission, 89 U.S. App. D.C. 
135, 191 F. 2d 462: 


4 * * The corollary of its authority to allow inter- 
vention is the duty to explore all pertinent aspects 
of an intervenor’s relationship to the matter under 


consideration, * 


+ 


This the Commission refused to do. Interstate, as In- 
tervenor, was not permitted to produce one single shred of 
evidence in support of its position. In these circumstances, 
the Commission on page 31 of its brief admits the Appel- 
lant’s argument when it stated, ‘‘It may be conceded that 
Interstate did not have a full hearing if relevant evidence 
was excluded.”? As stated above, relevant evidence was 
excinded. In City of Pittsburgh v. Federal Power Com- 
mission. 99 U.S. App. D.C. 113, 237 F. 2d 741, this Court 
said with regard to the Commission’s refusal to admit evi- 
dence by an intervenor, ‘Exclusion of proffered proof 
was error. Having precluded the barge operators from 
proving injury, the Commission cannot now be heard to 
complain that the record contains no proof.’’ 


With regard to the Commission’s failure to require the 
Grossco and Berkshire applicants to comply with the perti- 
nent sections of the Communications Act of 1934, as 
amended, as to notice of the hearing issues, publication of 
the hearing notice, etc., Appellant rests upon the argument 
set forth in its initial brief. After the allowance of Ap- 
pellant’s intervention by this Conrt, the Commission was 
required to hold a new hearing—not a continuance of the 
old hearing. Elm City Broadcasting Corporation v. United 
States, 98 U.S. App. D.C. 314, 235 F. 2a 811; Virginia 
Petroleum Jobbers Association v. Federal Power Commis- 
sion, 105 US. App. D.C. 172, 265 F. 2d 364. 


11. 


The Commission’s Action Illegally Modified the WOXR License 
Without a Hearing as Required By Section 316(b) of the Act 


In Columbia Broadcasting System, Inc. v. United States, 
316 U.S. 407 at page 422, the Supreme Court said with 
regard to the rules of the Commission: 

“© © they must be taken by those entitled to rely 


upon them as what they purport to be—an exercise 
of the delegated legislative power—which, until 
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amended, are controlling alike upon the Commission 
and all others whose rights may be affected by the 
Commission’s execution of them.’? (Emphasis sup- 
plied.) 


The rules of the Commission delineating the limits of 
primary service are not the same as its allocation rules. 
Appellant proffered evidence to establish that in the Hart- 
ford, Connecticut, and Riverhead, Long Island, areas its 
primary service extended beyond the 0.6 mv/m contour. 
(Grossco R. 344, 345) This was refused, and now Appellee 
argues that the 0.5 mv/m contour is the limit of the pri- 
mary service area and that the service beyond this point 
was intermittent in nature. This contention is contrary 
to the rules of the Commission which are as binding on the 
Commission as on the parties before it. 


Rule 3.11(a) of the Commission’s rules defines the term 
‘‘primary service area’’ as being ‘“‘the area in which the 
groundwave is not subject to objectionable interference 


or objectionable fading”’. Rule 3.182(f), in defining the 
field strength necessary for primary service, contains the 
following language: ‘‘Rural—all areas during winter or 
northern areas during summer—0.1 to 0.5 mv/m.”’ 


Interstate was prepared to demonstrate through its ex- 
pert witnesses that in the areas of interference involved 
in the Patchogue and Grossco cases the service of WQXR 
was primary service, and that there was no fading or ob- 
jectionable interference present, and that the noise level in 
the area did not limit the primary service of WQAR to 
0.5 mv/m but was, in fact, much lower. Thus, this became 
a question of fact that could only properly be determined 
by the presentation of evidence in a hearing. This the 
Commission refused to allow Interstate to do. 


In these circumstances, there can be no question but that 
the grant of the Grossco and Patchogue applications con- 
stitutes a modification of the WQXR license since, as ad- 
mitted by Appellee in footnote 20 on page 44 of its brief, 
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the loss of the WQXR primary service area to adjacent 
channel interference deprives WQXR of the right to object 
to co-channel interference. 


Relevant to this argument, it is pertinent to note that 
Rule 3.21(a)(1) of the Commission’s rules and regulations 
provides: 


+4 Class I station is a dominant station operating 
on a clear channel and designed to render primary and 
secondary service over an extended area and at rela- 
tively long distances. Its primary service area is free 
from objectionable interference from other stations on 
the same and adjacent channels, * * *.’? (Emphasis 
supplied.) 


upp. 


In this connection, it must be asserted that Interstate 
has not abandoned its argument of modification. This argu- 
ment was adverted to in its previous briefs. The earlier 
eases established Interstate’s standing. These are new 
appeals and Interstate has the right to advance any rele- 


vant point against the failure of the Commission to give 
Interstate a hearing. 


Iv. 


The arguments advanced by Appellee and Intervenors 
on the application of the standard of public interest, con- 
venience and necessity are fully and completely refuted by 
the argument in Appellant’s initial brief, Section II, and 
accordingly are not here repeated. 


CONCLUSION 


For the reasons stated above and those set forth in Ap- 
pellant’s initial brief, the orders of the Federal Communi- 
cations Commission appealed from should be set aside, and 
the matters remanded to the Commission with directions 
that the Commission designate issues for new evidentiary 
hearings in the respective proceedings or for a consolidated 
evidentiary hearing, encompassing the issues discussed 
hereinbefore, including the issues relating to the cumula- 
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tive interference problem, securing to the Appellant its full 
hearing rights pursuant to statutes and Commission regu- 
lations now in force. 


Respectfully submitted, 


Pump G. Loucks 
Maurice M. Jansky 
Cart H. Imuay 
Attorneys for Appellant, 
Interstate Broadcasting 
Company, Inc. 


Of Counsel 
Loucks & JANSKY 
1317 F Street, N. W. 
Washington 4, D. C. 


November 14, 1962 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


In a stipulation entered into by counsel for all parties and approved 
by Order of this Court dated July 25. 1962, it was agreed that the follow- 
ing questions are presented by this Appeal: 


¥- Whether the Commission afforded appellant the 
hearing required by this Court in its opinion in 
Interstate Broadcasting Company, Inc. v. Federal 


Communications Commission, 285 F. 2d 270. 


Whether the Commission erred in refusing to con- 
sider in this matter the cumulative effect of the 
several co-pending applications threatening a loss 


= 
of the WQXR primary service area. 


Whether the Commission by its decision in this 
case modified the license of appellant's station 
WQXR without affording appellant the hearing re- 
quired by Section 316 of the Communications Act 
of 1934, as amended. 


* 
Counsel for appellee and intervenor do not concede that a "primary service 
area" as asserted by appellant is here involved. 
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Appellee, 
PATCHOGUE BROADCASTING COMPANY, INC., 
Intervenor. 
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BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


On July 15, 1959, the Commission granted without hearing the 
application (BP-11663) of Patchogue Broadcasting Company, 'Inc. (here- 
after WAPC) for a construction permit to operate a new standard broad- 
cast station at Riverhead, New York, on the frequency 1570 kilocycles, 
with a power of 1,000 watts, a directional antenna, operating daytime 
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only (&. 180-134). On August 14, 1959, Interstate Broadcasting Company, 
Inc.. licensee of Station WQXR. New York, New York (hereafter W @XR) 
filed a “Protest” directed against this grant (R. 136-151) pursuant to Sec- 
tion 309(c) of the Communications Act of 1934, as amended, 47 U.S.C. 
309(c). WQXR alleged that it was a party aggrieved or whose interests 
will be adversely affected within the meaning of that section so as to have 
standing to protest the grant of WAPC. WQXR alleged (R. 139-141) that 
the interference which the proposed WAPC operation would cause WQXR, 
which operates on 1560 ke with 50,000 watts power, unlimited time, would 


result in “economic injury” to WQXR, within the meaning of Metropolitan 


Television Co. v. Federal Communications Commission, 95 U.S. App. D.C. 
326, 221 F.2d 879 (1955). 


WQXR alleged that it “renders interference-free broadcast service 
to a very considerable area lying between its 500 microvolt per meter 
contour and its interference-free groundwave field strength contour"; 
that "WQXR is a commercial radio station and depends for its existence 
upon advertising revenue”; that it "competes with several other 50 kilo- 
watt Class I stations in New York City” and "relies upon the extent of its 
interference-free service beyond its 500 microvolt per meter groundwave 
field strength contour” in competing with those stations; that it "know[s] 
that many advertisers are attracted to WQXR because of and rely upon 
this extended service to Station WQXR" and the "loss of this extended 
service of WQXR will have a material and serious adverse effect upon 
the ability of WQXR to compete”; that *WQXR knows that it has many 
thousands of regular listeners to its program service in the area between 
its 500 microvolt per meter contour and the outer limits of its present 
interference-free groundwave service’; that "many of these persons re- 
side in the area that would receive interference from the proposed River- 
head station"; and that, in view of the foregoing, economic injury would 
result to WQXR (R. 139-140). 


With regard to the merits of the Commission's action granting with- 
out hearing the WAPC application, WQXR did not claim that the WAPC 
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grant was not in the public interest, or that WAPC was not qualified to be 
recipient of the grant. Instead, it alleged, in substance, that by reason of 
the dissimilarity of its program service from that of other Class I sta- 
tions in New York City, its retention in the Riverhead area would be more 
in the public interest than the establishment of a second station in the 
community, as proposed by WAPC (R. 141). 


On the basis of these assertions, WQXR requested the Commission 
to designate the WAPC application for hearing (R. 145-146). 


On August 24, 1959, WAPC filed an opposition to WQXR's protest 
(R. 152-153), to which WQXR filed a reply on September 8, 1959 (R. 158- 
159). On September 14, 1959, the Commission released a Memorandum 
Opinion and Order dismissing WQXR's protest (R. 160-166), from which 
order an appeal was taken (Case No. 15,406). 


This Court reversed the Commission's order granting the WAPC 
application and dismissing WQXR's protest. The Court set aside the 
Commission's orders "so the Commission may conduct a hearing on 
Patchogue's application, at which Interstate will be a party." By order 
released November 20, 1961 (R. 159-161), the Commission, under the 
procedure set forth in Section 309(c) for handling protests, scheduled 
oral argument before the full Commission 

"To determine whether if the facts alleged in the protest 
were proven, grounds have been presented for setting | 


aside the grant of the instant application, and if an evi- 
dentiary hearing is required, the scope thereof." 


The oral argument of counsel for the parties was held before the Com- 
mission en banc on December 15, 1961 (Tr. 1-58). On May q, 1962, the 
Commission released its decision (R. 201-213) denying WQKR's protest 
and granting the WAPC application again. On June 6, 1962, WQXR filed 
its notice of appeal herein. 


4 
SUMMARY OF ARGUMENT 


The Commission acted properly in ordering an oral argument, 
rather than a full evidentiary hearing, to be held on WQXR's protest. 
Section 309(c) of the Communications Act specifically provides for such 
demurrer-type procedure. in order to avoid unnecessary waste of time 
in lengthy evidentiary hearings when the facts alleged, if shown, do not 
constitute any basis in law for setting aside the grant protested. Nothing 
in the Court’s order in the original appeal (Case No. 15406) operated to 
limit the Commission’s choice under Section 309(c) of ordering oral argu- 


ment or an evidentiary hearing. 


In determining whether the public interest would be served by the 
grant for Riverhead, the Commission correctly balanced the de minimis 
number of listeners WQXR would lose against the need for additional pri- 
mary service in the Riverhead area, and for a second local transmission 
service in Riverhead. The Commission's rule protecting stations only 
to their 0.5 mv/m contour against adjacent channel applications was cor- 
rectly applied in this case where the interference which WQXR alleges 
that it will receive occurs entirely beyond its 0.5 mv/m contour. The 
rule itself is clearly in the public interest and is grounded in sound con- 
siderations of public’ policy in view of the unreliable and unsatisfactory 
nature of signals having an intensity below 0.5 mv/m, and the need of 
communities for new local service despite interference which may occur 
to existing adjacent-channels in interference areas close to the city where 
the new station would be located and far removed from the city of the ex- 
isting, interferred-with station. The Commission's rule is further justi- 
fied because such adjacent channel interference results in a substitution 
of service, so that there is no net loss of services because of the new 


grant. 


The cases do not support WQXR's argument that, once it receives 
interference from WAPC within its 0.1 mv/m contour, such area will be 


subject to interference by later co-channel applications. 


5 
ARGUMENT 
I 


THE COMMISSION PROPERLY ORDERED ORAL 
ARGUMENT ON APPELLANT'S PROTEST 


Section 309(c) of the Communications Act, as worded at the time 


appellant filed its protest, allowed the Commission to set for oral argu- 
ment, instead of for evidentiary hearing, any issues raised in a protest 
filed by a party in interest, if the Commission tentatively believed that 
“even if the facts alleged were to be proven, no grounds for setting aside 
the grant are presented." (70 Stat. 3). This demurrer procedure was 
added by amendment in 1956. Prior thereto, whenever a party in interest 
filed a protest, an evidentiary hearing had to be held even though the alle- 
gations made by the protestant, if proved, would not provide sufficient 
reason in law for setting aside the grant. In cases where such legal in- 
sufficiency could be perceived from reading the protest itself, the sub- 
sequent hearing which was required to be held was an utter waste of time. 
Obviously the demurrer procedure added in 1956 provided a ‘more effi- 
cient method of dealing with protests which might be legally: insufficient. 
Appellant argues that this Court, in its previous decision in this 
matter (Case No. 15,406), ordered a full evidentiary hearing on the mat- 
ters raised in appellant's protest. But this is not so. All the Court said 
was that appellant had shown itself to be a party in interest, ‘within the 
meaning of Section 309(c), and was entitled to be heard. The Court con- 
tinued, "We emphasize the fact that we intimate no opinion on the merits 
of the protest." Surely we can take the Court's words at face value. The 
Court was well aware of the procedures specified in Section 309(c), and 
could easily have stated that the facts alleged in the protest. if proven, 
would constitute grounds for nullifying the grant to intervenor, if such 
had been its ruling. But the Court expressly disclaimed ruling on the 
"merits of the protest." What was meant by "merits"? It could not mean 
the sufficiency of the evidence adduced to support the allegations of the 
complaint, because no evidence had been adduced. Appellant had never 
made any offer of proof by tendering all the evidence it proposed to rely 
on. By "merits" the Court must have meant the legal sufficiency of the 
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allegations. It was precisely to test such legal sufficiency that Congress 
added the oral argument procedure, as this Court well knew. But nothing 


was said by this Court to rule out the use of oral argument herein. 


Appellant relies on two cases to support its argument that the "hear- 
ing” it was entitled to was a full evidentiary hearing (Brief, page 30). 
Both are inapposite. In Clarksburg Pub. Co. v. F.C.C., 225 F.2d 511 
(C.A. D.C. 1955). the Court found that facts were present tending to show 
that the grant was not in the public interest. and that therefore a hearing 
was needed to develop the facts more fully. The Court said, 'In the cir- 
cumstances of this case. we think” that merely holding oral argument did 
not suffice. There was no holding that an evidentiary hearing must be 
held whenever a protest is filed by a party in interest. In United States 
vy. Storer Broadcasting Co., 351 U.S. 192, the Court merely found that when 
the section there involved (Section 309(b)) provides for "’a full hearing" in 
which the burden of introducing evidence is upon the applicant, obviously 
an evidentiary hearing is required. Section 309(b) makes no provision for 
oral argument as an alternative procedure, and so whenever the Commis- 
sion is unwilling to grant an application it orders an evidentiary hearing. 


Storer does not purport to interpret Section 309(c), which does make pro- 


vision for oral argument as an alternative procedure. 


0 


THE COMMISSION CORRECTLY BALANCED 
THE PUBLIC INTEREST IN LOSS OF WQXR 
SERVICE AGAINST THE BENEFIT FROM 
GRANTING INTERVENOR’S APPLICATION 
Appellant in its Brief (page 36) misstates by a wide margin the 
number of listeners it would lose from the grant here in question. The 
Brief says 98,046 “regular listeners” of WQXR would lose WQXR's serv- 
ice if the Commission's grant is upheld. Actually, 98,046 is the total 
population of the areas wherein WQXR claims interference from the two 


grants here appealed from. Only a small percentage of this total population 
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actually listents to WQXR. On page 10 of its protest, Appellant claims 
that WQXR's program guide has 46 subscribers "'in the Riverhead area 
here involved." The protest also claims that for every subscriber there 
are 20 listeners to WQXR. On that basis, WQXR would have | 920 listeners 
in the interference area. Obviously most persons in the interference area 
are not WQXR listeners, since the area has a population of 11,639 (R. 345). 
Presumably WQXR has an even smaller number of listeners, in propor- 
tion to total population, in the case of the other grant here appealed from 
(for West Hartford, Conn.), since that grant is for a city over twice as far 
from New York City as Riverhead is. 


Appellant repeatedly alludes to the percentage of square miles of 


its claimed service area wherein WQXR would receive interference from 
5 applications now pending before the Commission, as if radio was de- 
signed to serve land. Unmentioned is the percent of population in WQXR's 
service area suffering such loss of service. Appellant's own engineering 
exhibit (R. 345) shows that 2.6% of the population in appellant's claimed 
service area would lose WQXR service if all 5 applications were granted. 
Such a small loss to WQXR, in the fringes of its service area (as far as 
100 miles away from New York City in the case of West Hartford), is 
clearly outweighed by the benefits from all five grants. | 


In order to avoid administrative chaos (of which this case is an 
example) the Commission established a rule providing a basis for dispos- 
ing of applications involving adjacent-channel interference. | | Section 
3.182(a)(1)(ii) provides that Class I-B stations (such as WOXR) are pro- 
tected to their 0.5 mv/m contours against adjacent- -channel interference. 
This Rule strikes a reasonable balance between conflicting public interests. 
In the case of adjacent-channel interference, the listeners in the interfer- 
ence area receive the new station instead of the old one. Thus a substitu- 
tion of service occurs. The Commission concluded that such substitution 
is in the public interest, and therefore the existing station is not entitled 
to protection beyond its 0.5 mv/m contour, because such adjacent-channel 


interference must occur in an area close to the city of the new station and 
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far removed from the city where the existing station is located. This is 
so for technical reasons. Since a Class I station's 0.5 mv/m contour ex- 
tends far out, interference to its weaker signal must occur many miles 
from the city where it is located. This is illustrated in our case. Of the 
interference from 5 applications, of which appellant complains, most oc- 
curs more than 50 miles from New York City. On the other hand, because 
of the strong signal needed to cause adjacent-channel interference, such 
interference occurs in an area close to the new station. In the case of the 
Riverhead grant. the alleged interference to WQXR occurs in an area ly- 
ing within 10 miles of Riverhead itself. 


As a matter of public policy, the Commission has justifiably deter - 


mined that listeners in every area of the country are entitled to local 


transmission facilities insofar as possible. Certainly the residents of an 
area should receive local news, and should be able to hear announcements 
of local organizations. To further this end, the Commission quite justifi- 
ably decided in rule-making proceedings (in which WQXR participated as 

a party) that even the so-called “unique service” claimed by a Class I sta- 
tion should not entitle its signal to protection where the signal was weaker 
than 0.5 mv/m against a new adjacent-channel application (16 RR 1501). 
Such interference, for technical reasons, must occur so far from the Class 
I station’s own city, and so close to the city of the new station, that an ob- 
vious public interest exists in fostering the new local service, even at the 


expense of uncertain and intermittent service from a distant station. 


Appellant repeatedly complains of the "anomalous" result that a 
Class I-B station is protected from adjacent-channel applications only to 
its 0.5 mv/m contour, but is protected all the way to its 0.1 mv/m contour 
from co-channel interference. Actually, the distinction is well grounded 
in engineering considerations which are well known to appellant. A new 
signal, to interfere with an existing signal, must be much stronger if it is 
on an adjacent channel than if it is on the same channel. Therefore ad- 
jacent channel interference usually is caused only in a small area around 


the new station’s site, where the new signal is substituted for the old one, 
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and the new station is serving a local audience. On the other hand, a new 
co-channel station causes interference to an existing station with a weak- 
er signal. Thus such co- -channel interference may occur relatively far 
from the site of the new station, and there is no substitution of service -- 
both signals are destroyed. The distinction made by the Commission in 


its Rules is thus well grounded, and is not arbitrary or unreasonable. 


As the Commission pointed out in Catskills Broadcasting Co., 21 
RR 593 at 598-9, a signal of less than 0.5 mv/m intensity is “not suffi- 
ciently satisfactory throughout the year" to warrant protecting it at the 
expense of establishing new stations, in view of the fact that the new sta- 
tion's signal would be substituted for the weak (below 0.5 mv/m) signal 
of the existing station when the new station is to be on an adjacent chan- 
nel. The listener suffers no net loss of services; he will receive a new 

near-by station instead of a distant one. However, where a new co-chan- 

nel station is proposed, so that there would be mutually destructive sig- 
nals in the interference area and listeners there would receive neither 
station, protection is afforded the existing station's weak signal. "Such 
protection assures many remote areas of receiving at least some service 
(i.e., 0.1 mv/m to 0.5 mv/m), even though the signal may not be entirely 
satisfactory.” 


Appellant is apparently opposed to rule-making as a method of guid- 


ing action on applications. Appellant's position would require the Com- 
mission to toss out the window all the Rules it has painstakingly developed 
over many years as to what contours of stations should be protected un- 
der varying circumstances. Appellant wants the Commission to hold a 
hearing whenever an existing station can show by probative evidence that 
it has any listeners (regardless of how few) who might be affected by a 

new station. Existing stations which could not afford the expense of mak- 
ing such proof whenever a new application threatened their service area 
would be left defenseless. This represents a new law of the administrative 
jungle. The elaborate allocation scheme for stations, under which the Com- 


mission has licensed thousands of stations, is to be replaced by an endless 
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series of hearings without guidelines. The Commission, according to ap- 
pellant. cannot be allowed to establish a rule that service beyond a Class 
I station’s 0.5 mv m contour is so weak, and so distant from its city, that 
where a new station would threaten such attenuated service by its adja- 
cent-channel operation (which must be in an area immediately around and 
near to the new station) then there is an obvious public interest in such 
new local service outweighing the need for the distant and weak service 
from the old station. Appellant was afforded oral argument, and failed to 
point out any facts which, if proved, would demonstrate that the rule as 
applied in this case would not serve the public interest. Since appellant 
participated in the proceeding in 1957 which culminated in abolition of 
the unique service rule, appellant should not now be heard when it attempts 
to collaterally attack the Commission's action (16 RR 1501) in ab- lishing 
that rule on the ground that it was unworkable and not beneficial. To en- 
courage such collateral attacks is to render nugatory the Commission's 
Rules. 


m 


APPELLANT WAS NOT DEPRIVED OF 
ANY RIGHTS WITHOUT A HEARING 

Appellant argues (page 42) that its license for WQXR was actually 
modified as a result of the grant to intervenor herein. If this is so, it 
should be noted that appellant was afforded the hearing to which it was 
entitled under Section 309(c), which provides for oral argument instead 
of evidentiary hearing, or as a preliminary to evidentiary hearing, where 
oral argument is appropriate. Thus there was no deprivation of appel- 


lant’s rights without a hearing. 


Actually, appellant's license for WQXR was not modified. The con- 
tention that it was modified rests on the supposition that, once the River- 


head grant is upheld, WQXR will no longer be entitled to protection from 


co-channel interference in the area within its 0.1 mv/m contour where it 
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will receive interference from WAPC. But the Commission in Radio 
Reading, 7 RR 801, held to the contrary. In that case Station WLAC, 
Nashville, Tennessee, a Class I station, was afforded protection from 
proposed co-channel interference from a new application for Reading, 
Pennsylvania. The applicant argued that the area wherein it might cause 
interference to WLAC was already under interference from another ex- 
isting station (WMEX, Boston, Mass.). The Commission rejected this 
argument and denied the Reading application on the ground that WLAC 
was entitled to protection to its normally protected contour, despite the 
WMEX interference problem. On the basis of that case, it appears that 
WQXR will continue to receive protection to its 0.1 mv/m contour from 
co-channel applications even if the WAPC grant is upheld here. 


CONCLUSION 


For the reasons stated above, the orders of the Federal Communi- 


cations Commission appealed from should be affirmed. 
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QUESTIONS PRESENTED IN CASE NO. 17.071 


. Whether the Commission failed to accord Appellant a 
“fall hearing”? pursuant to former Section 309(b) of 
the Communications Act and the opinion of this Court 
in Interstate Broadcasting Company, Inc. v. United 
States, 286 F. 2d 539 (1960). 


. Whether the Commission erred in failing to designate 
anew the issues to be considered on the de novo hearing 
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. Whether the Commission erred in denying Appellant’s 
petition to consolidate for hearing the various co-pend- 
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WQXR primary service area.® 


. Whether the Commission erred in supporting in Para- 
graphs $-15 of its Decision the Examiner’s prehearing 
ruling deleting as moot various issues relating to the 
Berkshire application, a standard Section 307(b) issue 
as to Berkshire and Grossco and a contingent compara- 
tive issue as to Berkshire and Grossco, on the basis of a 
private agreement looking toward the merger of the 
applicants entered into between those parties prior to 


© Counsel for appellee and intervenor do not concede that a ‘‘ primary service 
arca’’ as assorted by appellant is hore involved. 


Appellant's entry into the proceeding, and without prior 
Commission approval of such agreement as provided 
under 47 U.S.C. 311(c). and Sections 1.312, 1.316, and 
1.363 of its Rules. 


Whether the Commission erred in supporting the Hear- 
ing Examiner's finding in favor of Grossco, Inc. under 
Issue No. 15 (**To determine, in the light of the evidence 
adduced, pursuant to the foregoing issues which, if any, 
of the instant applications should be granted’’) in view 
of the fact that Berkshire did not introduce any evidence 
or even make an appearance on the hearing, and Appel- 
lant was not allowed to introduce any evidence in sup- 
port of the allegations in its petition to intervene. 


_ Whether the Commission erred in granting Grossco’s 
application and whether it thus indirectly modified Ap- 
pellant’s license by deriving WQXR, a Class LB (clear 
channel) station, of a part of its primary service area 
as defined by the Commission’s Rules* without accord- 


ing Appellant the full hearing required by Section 316 
of the Communications Act as construed in Federal Com- 
munications Commission Vv. National Broadcasting Co. 
(KOA), 319 USS. 239. 


* Connwel for appellee and intervenor do not concede that a ‘primary service 
aren’? an amerted by appellant in here involved, 
y spy 
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BRIEF FOR INTERVENOR GROSSCO, INC. 


Appeals from Decisions of the 
Federal Communications Commission 


COUNTERSTATEMENT OF THE CASE 


The appeals in these cases involve the grants of the ap- 
plications of Patchogue Broadcasting Company, the inter- 
venor in Case No. 17,070, for a permit to construct and 
operate a radio station on the frequency of 1570 kilocycles 
at Riverhead, New York, and of Grossco, Inc., the inter- 
venor in Case No. 17,071, for a permit to construct and 


» 

operate a radio station on a frequency of 1550 kilocycles at 
West Hartford. Connecticut. (R. 496-507.) The two 
applications are not interrelated, and were granted by the 
Commission in separate proceedings involving factually 
dissimilar questions. The appeals were consolidated solely 
for the convenience of this Court since both involve a com- 
mon question of law, that is, whether appellant’s station 
WQNR., operating on a frequency of 1560 kiloeveles in New 
York City. is entitled to protection from adjacent channel 
interference threatened by intervenors’ stations which 
would fall berond WQXR’s normally protected contour for 
such adjacent channel interference but within the area in 
which it is protected from co-channel interference. No co- 
channel interference is involved.* 


THE FACTS OF CASE NO. 17,071 


On May 15, 1959, Grossco, Inc., the intervenor in Case 
No. 17.071, filed with the Commission an application for 
authorization to construct and operate a standard broad- 


cast station at West Hartford, Connecticut on 1550 kilo- 
ercles with power of one kilowatt, daytime only. (R. 510- 
622.) At that time, Grossco’s application was mutually 
exclusive with the previously-filed application of Berkshire 
Broadcasting Corporation for a new standard broadcast 


tin an effort to keep the size of the Joint Appendix to a minimum (by 
demignasing it after the preparation of briefs), the parties stipulated that the 
Joint x will be paginated dually so that direet references to the 
record below may be given in the briefs before this Court. 


2 pleadings, decisions, ete., are cited in this brief as (R. ), 
ee references tO hearing transeript are cited as (Tr. 


2 Adjacent channel interference occurs from stations operating on fre- 
quent adjacent to the tation reesiving interference, while co-channel 
interference oecure from stations operating on the same frequency. The 
Gistinetion between the two im #ignifieant. Co-channel interference results in 
a lom of merviee to the public; adjacent channel interference results in the 
replacement of one nervite by the technically wtronger signal. This proceed- 
ing involves only adjacent channel interference, wc. the replacement of 
WQXH's signal in a small portion of central Connecticut by that of Gronnco, 


3 


station at Hartford, Connecticut on the same frequency. 
(R. 1-92.) 

On August 10, 1959, the Commission released its order 
designating those applications for hearing, together with 
six other conflicting applications for standard broadcast 
facilities to be located in various communities in Massa- 
chusetts. (R. 623-27.) The order of designation, as 
amended by subsequent orders of the Commission, specified 
fifteen issues. Certain of the issues required a comparison 
of the proposals of Grossco and Berkshire; others were 
addressed to the other applicants and were unrelated to 
either the Grossco or the Berkshire application. (R. 625- 
26.) 

After the hearing had commenced, Grossco and Berk- 
shire executed an agreement looking toward a merger of 
their interests and the dismissal of the Berkshire applica- 
tion A petition filed by Grossco requesting leave to amend 
its application to include such an agreement was granted 
by the Hearing Examiner on April 19, 1960. Pursuant to 
the rules of the Commission then in effect, official dismissal 
of the merged Berkshire application did not occur until 
the Hearing Examiner passed on it in her Initial Decision. 
Berkshire thus remained in the hearing but did not there- 
after prosecute its application.‘ 


Since neither the Grossco nor the Berkshire application 
was mutually exclusive with any of the other applications, 


3 The merger agreement and the later dismissal of the Berkshire application 
were found to comply in every respect with the Commission's rules in effect 
at the time the agreement was executed and submitted for Commission ap- 
proval, The agreement and the dismissal of Rerkshire's application subse- 
quently were approved by both the Hearing Examiner and the Commission, 
(R, 443, 504.) 


447 C.P.R. § 1.863(b), amended January 11, 1961. Prior to being amended, 
Section 1.363(b) of the Commission's Rules provided that merger agreements 
between competing applicants would be considered by the Hearing Examiner 
in the Initial Decision, Nothwithstanding the agreement, the merged applica: 
tion thus remained in hearing status and was dismissed by the Initial Deei- 
sion in accordance with prior Section 1.363(b) of the Commission's Rules. 
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pursuant to their joint petition the Commission’s order of 
hearing designation was amended by severing the applica- 
tions of Grossco and Berkshire from the multi-party pro- 
ceeding. The applications of Grossco and Berkshire were 
retained in hearing status in a separate proceeding upon 
the issues specified in the order of designation which were 
applicable to them. (R. 166-67.) Following a hearing on 
the issues which remained, the record was closed on October 


26, 1960. 


While that hearing was in progress, appellant Interstate 
Broadcasting Company, the licensee of radio station 
WOQXR, New York, New York, sought to intervene based 
upon a claim of interference to that station from Grossco’s 
proposed operation on the adjacent frequency of 1550 kilo- 
cycles. Station WQXR is a Class I-B station which has 
been authorized by the Commission to operate on 1560 
kilocycles with power of 50 kilowatts; it serves the 14,114,- 
927 population of the metropolitan New York area. (R. 
499.) The interference of which appellant complained 
with respect to Grossco would occur in an area more than 
100 miles from WQXR’s transmitter, beyond its ‘‘pro- 
tected 0.5 mv/m”’ service contour.» On October 30, 1959, 
the Commission denied appellant’s petition to intervene on 
the grounds that the requisite aggrievement or standing 
had not been shown either (1) as to objectionable electrical 
interference, or (2) as to sufficient economic injury. (R. 
111.) 


Appellant filed a petition for review addressed to that 
order with this Court. On December 22, 1960 the Com- 


5 See note 2, supra. The 0.5 mv/m contour is the perimeter of a station’s 
service area where the signal strength measures 0.5 millivolts per meter 
omnidirectionally from the transmitting apparatus. 500 uv/m is the samo 
measurement given in terms of microvolts and iy used interchangeably with 
0.5 mv/m. The 0.1 mv/m contour is the perimeter of a station’s service area 
where the signal strength measures only 0.1 millivolt per meter. 100 uv/m 
is the same measurement in microvolts and is used interchangeably with 
0.1 mv/m. 


° 


mission’s prior order was reversed. This Court held that 
the threatened interference to WQXR from Grossco could 
not be considered ‘‘de minimis”’ for purposes of standing 
on the ground of economic injury when that interference 
was considered together with interference which was 
threatened from other pending applications. Interstate 
Broadcasting Co. v. United States, 109 U.S. App. D.C. 225, 
286 F. 2d 539 (1960). In compliance with that decision, 
the Commission issued an order on April 7, 1961 making 
appellant a party to the proceeding involving the Grossco 
and Berkshire applications. To accommodate appellant’s 
rights following that order, the record of the proceeding 
on the Grossco and Berkshire applications, which had been 
closed on October 26, 1960, was reopened. 


On April 18, 1961, a prehearing conference was held 
pursuant to Section 1.111 of the Commission’s Rules* for 
the purposes of simplifying, clarifying, or limiting the 
issues specified in the Commission’s order of hearing 


designation, reaching agreement as to the witnesses to be 
presented, exploring the possibility of reaching stipula- 
tions, and taking whatever additional steps would simplify 
the conduct of the hearing. In accordance with that rule, 
the Hearing Examiner held that certain of the issues 
originally specified were no longer germane by reason 
of the merger agreement between Berkshire and Grossco, 
and by virtue of the severance of their applications 
from the multi-party hearing. (Tr. A-22-A-24.) Those 
issues related to a comparison of the proposals of Berk- 
shire and Grossco, which no longer were in competition, 
and to the applicants remaining in the original multi-party 
proceeding which were unrelated to either Grossco or Berk- 
shire. (R. 166-67.) 


Since none of the issues framed in the order of hearing 
designation would permit the introduction of evidence re- 


647 CFR. § 1.111, 
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lating to adjacent channel interference beyond station 
WQXR’s protected 0.5 mv/m service contour, appellant 
filed a petition with the Commission seeking an enlarge- 
ment or clarification of the issues to permit such a showing, 
and to permit a showing as to the relative public need for 
the program service proposed by Grossco for West Hart- 
ford as compared with that broadcast by WQXR. In addi- 
tion, appellant filed a motion seeking a consolidation of 
the Grosseo proceeding with certain others to facilitate its 
similar efforts with respect to other pending applications 
which proposed frequencies adjacent to that of station 
WQXR. Those pleadings were denied by orders of the 
Commission issued on June 23, 1961 (R. 285B-85C) and 
July 25, 1961 (RB. 370-73), respectively. The basis of those 
rulings was that the interference threatened by Grossco 
was not ‘‘objectionable’’ as defined by the Commission’s 
rules (i.e., would not cause interference within WQXR’s 
0.5 mv/m service contour) and thus would not result in 
2 modification of WQXR’s license, appellant did not claim 


that such interference, either from Grossco’s application 
or from unrelated applications in other proceedings, 
threatened economic injury of a magnitude which would 
seriously impair the continued operation of Station WQXR. 
Accordingly, such interference was not relevant to the 
ultimate public interest issue of whether Grossco’s appli- 
cation should be granted or denied.’ 


Following the Commission’s disposition of appellant’s 
objections to the designated issues, the reopened hearing 
was held on June 28, 1961. (Tr. A-88 to A-208.) Since the 
parties were unable to reach an agreement stipulating any 
part of the evidence which had been introduced prior to 
appellant’s intervention (Tr. A-92), Grossco reintroduced 
its entire affirmative case. Appellant was given full oppor- 


7 The Commission’s order denying appellant’s petition (R. 285C) refers 
to its order denying appellant’s similar petition in Catskills Broadcasting Co. 
The full text of the Catskills order appears at 21 Pixx & Fiscure Rapto Reo. 
$93. 
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tunity to cross-examine witnesses and to offer rebuttal or 
affirmative evidence relevant to the designated issues. Ap- 
pellant, however, repeatedly declined to offer rebuttal testi- 
mony in support of its objections to Grossco’s affirmative 
ease. (Tr. A-130, A-173.) Other than tendering evidence 
on issues which had been rejected by the Commission in its 
order of June 23, 1961 (R. 285B-285C), appellant offered 
no affirmative evidence. 


The Hearing Examiner officially dismissed the Berkshire 
application in accordance with the then-effective Section 
1.363 of the Commission’s Rules, and granted Grossco’s 
application in her Initial Decision of September 13, 1961. 
The Commission, rejecting various exceptions taken by 
appellant, affirmed the Initial Decision on May 28,11962. 
Of the five Commissioners participating, four voted to 
affirm; only one Commissioner dissented. (R. 496-507.) 


In appealing the grant of Grossco’s application, appel- 
lant asserts a claimed right to have WQXR’s service pro- 


tected from adjacent channel interference to the same ex- 
tent that its service is protected from co-channel inter- 
ference under the Commission’s Rules. The protection thus 
sought by appellant in this appeal is in complete disagree- 
ment with the Commission’s Rules which establish areas 
of permissible interference from adjacent channel stations. 
In addition, the comparative rights which appellant seeks 
with reference to Grossco are wholly incompatible with a 
previous public interest determination—made in a pro- 
ceeding in which appellant participated—concerning the 
protection of ‘‘unique’’ service beyond normally protected 
areas. 


STATUTES AND RULES INVOLVED 


The relevant portions of the statutes and rules of the 
Federal Communications Commission involved which are 
not contained in appellant’s brief are set forth in the Ap- 
pendix to this Brief. 


$s 


SUMMARY OF ARGUMENT 
I 


In effectuating the fair and equitable distribution of 
broadeast frequencies to the several States and communi- 
ties. the Commission has found it both necessary and rea- 
sonable to limit the scope of each license which is issued 
so as to reserve areas available for new applicants. The 
Commission's Rules are explicit in this regard; every 
existing station has a service area which is limited by the 
contours. based on a minimum signal intensity, established 
for its class of stations. A Class I-B station such as ap- 
pellant’s WQXK has protected service to its 0.46 mv/m con- 
tour from stations operating on adjacent channels and to 
its 0.4 mv /m contour from stations operating on the same 
channel. Adjacent channel interference which falls beyond 
an existing station’s 0.5 mv/m contour, but within its 0.1 
mr/m contour, does not result in a modification of that 
station’s license and therefore is not objectionable. 


The Commission’s purpose in permitting adjacent chan- 
nel interference to an existing station in an area in which 
the same service is protected from co-channel interference 
is disenssed infra; suffice it to say at this point that the 
course followed by the Commission is most conducive to pro- 
moting the public interest. The proposed Grossco station, 
operating on an adjacent channel, would not cause objec- 
tionable interference within WQXR’s 0.5 mv/m contour. 
Althonch conceding this fact, and although it does not 
question the engineering principles which led to the estab- 
lishment of protected contours, appellant attacks the Com- 
mission’s technical standards as arbitrary and inconsistent, 
and claims a right to be protected from either type of inter- 
ference all the way out to WQXR’s 0.1 mv/m contour. 


The fundamental error in appellant’s argument is its 
failure to distinguish between the claim of private injury 
which gives it standing and the public interest determina- 
tions which control Commission proceedings. The law is 
well settled that absent allegations of ruinous competition 
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which would jeopardize a continuation of service in the 
public interest, the fact that an existing station might suffer 
private economic injury from a new station is not an inde- 
pendent and separate element to be taken into consideration 
by the Commission in determining whether it shall grant 
or withhold a license. Bearing this distinction in mind, it 
is obvious that appellant’s attempts to introduce evidence 
showing the extent of legally non-objectionable interference 
threatened to WQXR by the Grossco station properly were 
denied. 


Appellant’s claimed economic injury was asserted solely 
for the purpose of evidencing an interest in the licensing 
proceeding involving the Grossco application. Appellant 
has not claimed at any time that it would suffer economic 
injury to the degree necessary for such injury to become 
a matter of public interest concern. Appellant’s station 
WQXR serves the vast population of the metropolitan New 
York City area. Any claim that the loss of an insignificant 
audience in areas where station WQXR delivers a weak and 
undependable signal would cause economic injury to the 
extent necessary for such injury to become a matter of 
public interest concern would have been frivolous. 


0 


Similarly, appellant’s demands for a comparison of the 
programing offered by the respective stations were prop- 
erly denied. The Commission has recognized that practical 
guidelines governing the scope of licensing proceedings are 
an absolute necessity in facilitating the distribution of 
frequencies to local broadcast outlets. In providing such 
guidelines, the Commission has ruled in cases involving 
electrical interference that a programing comparison is not 
germane where the proposed station’s signal falls outside of 
the existing station’s protected contour. 

The undesirable effects of departing from the established 
standards and protecting, on an ad hoc basis, an existing 
station’s service beyond its protected contour were dis- 
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eussed by the Commission in a 1957 rule making proceed- 
ing in whieh it was determined that such a course of action 
would not promote the public interest. Appellant partici- 
pated in that rule making proceeding and raised the 
identical issues Which are now before this Court. It is 
clear that action taken in a rule making proceeding—in 
which appellant was heard—affecting the rights of present 
and future licensees cannot be nullified in an adjudicatory 
proceeding involving only the private interests of one 
licensee. Moreover. the Commission should not be required 
to retrace in a licensing proceeding steps already taken 
in a rule making proceeding. 


il 


The remainder of appellant’s objections to the Commis- 
sion’s action pertain to procedural matters and are wholly 
without merit. Each such allegation of error is based on 
the fallacious assumption that actions taken in conformity 
with regulations then in force are nullified by an order of 
intervention granted after certain portions of the regula- 
tions were amended. Appellant participated in a full evi- 
dentiary hearing on the Grossco application after its inter- 
vention, and predicates its claim of error not on the merits 
of the Commission’s action but rather on the fact that 
certain mechanical steps were not retraced in its presence. 
Appellant’s efforts to extend the scope of its license and 
to conjure up procedural errors are without substance, and 
the grant of Grossco’s application should be affirmed, 


ARGUMENT 
L 
PRELIMINARY STATEMENT 


Section 207(b) of the Communications Act provides that 
“the Commission shall make such distribution of licenses, 


frequencies, hours of operation, and of power among the 


several States and communities as to provide a fair, effici- 
ent, and equitable distribution of radio service to each of 
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the same.’’®> As the Commission held, Grossco ‘‘would 
bring a first transmission service and a seventh reception 
service to West Hartford, a ‘new England town’ with a 
1950 urban population of 41,452 persons in 676 square 
miles.’? (R. 497.) The Commission further determined 
that the locally originated program service proposed by 
Grossco was in the public interest, and thus granted its 
application. Notwithstanding the Commission’s determina- 
tion that the signal rendered by appellant’s New York sta- 
tion is not capable of sufficiently satisfactory reception in 
the Hartford area to warrant its protection at the expense 
of a needed local service, appellant objects to the grant of 
Grossco’s application and alleges that the public interest 
would best be served by the preservation of the inadequate 
signal which WQXR delivers to West Hartford. 


The single question pervading the numerous issues raised 
by appellant is the extent to which a minute private injury 
which is threatened to an existing licensee by the institu- 
tion of a new local service can be converted into a public 
interest consideration. The position of the Commission 
is unequivocal; the protection accorded an existing licen- 
see’s service extends to the boundaries delineated by the 
groundwave contours set forth in the Commission's Broad- 
east Technical Standards—and no further. Appellant re- 
quests this Court to enlarge the protected area for its 
broadeast service beyond that established by the Commis- 
sion’s Rules. If appellant should sueceed in this collateral 
attack on the Commission’s Rules, the effeet thereof would 
go far beyond this proceeding, and would permit powerful 
and litigious existing licensees to hopelessly frustrate the 
distribution of scarce broadeast frequencies to smail com- 
munities such as West Hartford. 


847 ULS.C, § 307(b), 49 Stat. 1475 (1956). 
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THE PROPOSED GROSSCO STATION WILL NOT CAUSE 
OBJECTIONABLE INTERFERENCE WITHIN WQOXR’S 
PRIMARY SERVICE AREA 


At the outset, it is necessary to make clear the correct 
interpretation of the Commission’s Rules which control the 
rights of an existing licensee. Appellant’s major conten- 
tion is that the proposed Grossco station operating on a 
frequency of 1550 kilocycles will cause objectionable inter- 
ference within what it alleges to be WQXR’s primary serv- 
ice area. thus causing a modification of its license.® Such a 
contention turns on the definition of ‘¢objectionable inter- 
ference,”’ and the extent to which WQXR is protected from 
such interference under the Commission’s Rules. 


‘*Objectionable interference”? is a term of art, and is 
not merely interference which a licensee may consider to 
be objectionable. WQXR is a Class I-B station, and as 
such is entitled to have its primary service area ‘‘free 
from objectionable interference from other stations on the 
same and adjacent channels .. . 20 The Commission’s 
Rules further provide that ‘‘all classes of broadcast sta- 
tions have primary service areas subject to limitation by 
fading and noise, and interference from other stations to 
to contours set out for each class of station.’ Class I-B 
stations are given protection from interference ‘‘during 
daytime hours of operation to the 100 uv/m [0.1 mv/m] 
groundwave contour from stations on the same channel,”’ 
but only “to the 500 uv/m [0.5 mv/m] groundwave contour 
from stations on adjacert channels for both day and night- 
time operation.’"? Thus, the Commission has established 
a perimeter for each class of stations, based on a specified 
signal intensity, outside of which the service of an existing 


9 Brief for Appellant, p. 26. 

10 FOC Rule 3.182(a)(1), 47 C.F.B. § 3.182(a) (1). 

11 FOO Bale 3.142(h), 47 C.F.R. § 3.182(h). (Emphasin added.) 

12 FOC Rule 2.182(a) (1) (ii), 47 C.F.R. § 3.182() (1) (ii) 5 #00 noto 5, supra. 
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station is ‘‘subject to change as the result of the routine 
licensing of other stations.’’ Williamsport Radio Broad- 
casting Associates, Inc., 13 Pixs & FIscHErR Rapio Rec. 
1230, 1240C (1957) ; see also Beaumont Broadcasting Corp. 
v. FCC, 91 U.S. App. D.C. 111, 115, 202 F. 2d 306, 309 
(1952). 


The proposed Grossco station, operating at West Hart- 
ford on a frequency adjacent to that of WQXR, would not 
cause interference within WQXR’s 500 uv/m groundwave 
contour which is protected from adjacent channel inter- 
ference. Although conceding this fact, appellant contends 
that the proposed Grossco station would cause objectionable 
interference within WQXR’s 100 uv/m contour, and it 
secks to have this latter contour delineate WQNR’s service 
area for protection from both co-channel and adjacent 
channel interference. Appellant attempts to counter the 
obvious fallacy in such a contention by insisting that the 
Commission’s Rules, which protect Class I-B stations all 
the way out to the 0.1 mv/m contour from co-channel inter- 
ference but only to the 0.5 mv/m contour from adjacent 
channel interference, are inconsistent and arbitrary. 


Appellant’s attack on the Commission’s technical stand- 
ards completely ignores the sound engineering principles 
upon which the Commission established the quantitative 
difference in the protection afforded Class I-B stations’ 
groundwave signals from co-channel interference on the 
one hand, and adjacent channel interference on the other. 
As the Commission stated in Catskills Broadcasting Co.. 
21 Pike & Fiscner Rapto Rec. 593, 598-99 (1961) : 


“The limitation to the 0.5 mv m contour is based upon 
engineering considerations. While a signal intensity 
of less than 0.5 mv /m is audible and may in some in- 
stances provide a reasonably satisfactory service, it 
has been determined that, as a general rule, a signal 
intensity of less than 0.5 my ‘m is not sufficiently satis- 
factory throughout the year under varying weather 
conditions to warrant its protection at the expense of 
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the institution of additional services in areas immedi- 
ately surrounding existing stations and across the 
country.) However, in order to enable Class I stations 
to provide service to remote and sparsely populated 
areas with little or no service. they have been accorded 
protection to the 0.1 mv/m contour against co-channel 
interference Such protection assures many remote 
areas of receiving at least some service (i.e., 0.1 mv/m 
to 0.5 my m). even though the signal may not be en- 
tirely satisfactory. Adjacent channel interference, 
however. involves the substitution of the service of the 
interfering station for that of the existing station, and 
it is not. therefore, essential to accord Class I stations 
protection against such interference beyond their 0.5 
mr m contours in order to assure the continuation of 
a service of 0.1 mv/m or better to such remote areas. 


‘42 While the selee e outer limits 
of protection is arbitra i in signal 
intensity stightlr delow 0.5 mv/m and a si) i i 3 i 
of 0.5 mrv/m is small, and also in the sense that there may be instances 
in whieh a signal intensity of less than 0.5 mv/m may be entirely satis- 
faerorr, practical considerations require that a general rule be adopted. 
The soundness of the 0.5 mv/m signal as a cut-off point is not questioned 
by Interstare, and experience bas shown that it is a workable and 
satisfactory rule. 


662 Co-channel interference is interference from a station operating on 
the same frequency, and in areas where such interference occurs, since 
there is no substitation of service, neither the signal of the Class I 
station nor that of the interfering station will be usable.’’ 


The Commission’s expertise in such highly technical 
matters was given great weight by this Court when it re- 
jected appellant’s demands in an earlier case for protection 
from co-channel interference beyond its protected contour. 
Interstate Broadcasting Co. v. FCC, 105 US. App. D.C. 
224, 231, 265 F. 2d 598, 605 (1959). 


Since WQXR is not protected under the Commission’s 
Rules from the adjacent channel interference threatened 
by the Grossco station, it follows that such interference is 
not legally “objectionable.” Any possible doubt on this 


12 EB. Weaks McKinncy-Smith, 13 Pixxe & Fiscnme Rapio Rr. 477, 480g 
(1957), aff'd rub nom. Interstate Broadcasting Co. v. FCC, 105 U.S. App. D.C. 
224, 265 F. 24 596 (1959); Big Ewer Broadcasters, 18 Pixy & Fiscttime Rapio 
Bre. 655, 869 (1959). 
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matter is removed by reference to FCC Rule 3.182(q), 
which states that objectionable interference exists only if a 
signal of a specified intensity falls within the normally pro- 
tected contour of a desired station." Appellant’s reliance 
on the Commission’s Rules defining ‘‘primary service 
area’ is entirely misplaced, for the same Rules clearly 
state that the primary service area of a broadcast station 
is that area which is, inter alia, free from objectionable 
interference.® The simple fact, adroitly obscured by 
appellant, is that the proposed Grossco station will not 
cause objectionable interference within WQXR’s primary 
service area.” 


The fact that Grossco’s proposed adjacent channel sta- 
tion will not cause objectionable interference to WQXR 
previously has been conceded by appellant. In its prior 
petition for review, appellant’s efforts to secure standing 
to intervene in the proceeding involving Grossco *s applica- 
tion were limited to the alleged economic injury that would 


result from a loss of listeners beyond its protected 0.5 mv/m 


14 ‘Objectionable interference from a station on an adjacent channel shall 
be considered to exist to a station when, at the normally protected contour 
of a desired station, the field intensity of the groundwave of an undesired 
station operating on an adjacent channel . . . exceeds a value specified in 
paragraph (Ww)... 27? 47 C.F.R. 3.182(q) (Emphasis added.) See also 
FCC Rule 3.183(b), 47 C.F.R. §3,183(b); Heeksher v. FCC, 102 U.S. App. 
D.C, 350, 351, 253 F, 2d $72, $73 (1958). 


15 FCC Rule 3.21(a)(1), 47 GF.R. §3.21(a) (1); Feo Rule 3.11, 47 C.F.R. 
$3.11; FCC Rule 3.182(f), 47 C.F.R § 3.182(f). 


16 [bid. The fact that the interference area which is the subject of this 
appeal is not within WQXR's ‘*primary service area*’ is admitted even by 
appellant, In its exhibit material filed with the Commission on October 16, 
1959 with its petition to intervene, the very same area is properly described 
by appellant as its ‘*Secondary Service Area.’’ The same exhibit was filed 
with this Court on February 12, 1960 as a part of appellant's previous peti- 
tion for review in Case No. 15,561. 


17°*The Grosseo proposal would cause objectionable interference to only 
one existing station, Station WBAZ, Kingston, New York."' (Commission 
Decision granting Grossco's application, R. 497.) 
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contour. Appellant stipulated to the following ‘‘Question 
Presented’? in that review proceeding: 


Whether Petitioner’s allegations of economic in- 
jury. which would result solely from adjacent channel 
interference causing a loss of listeners outside the con- 
tour within which Petitioner's station is normally pro- 
tected against such interference but within the contour 
normally protected against co-channel interference, 
were sufficient to establish. under the rule of Metro- 
politan Television Co. v. FCC. 95 U.S. App. D.C. 326, 
2°] F. 2a S79, that Petitioner is a party in interest 
within the meaning of section 309(b) of the Communi- 
eations Act of 1934, as amended, and thus entitled 
Petitioner to the right to intervene in the proceedings 
helow.”’ Brief for Petitioner. Interstate Broadcasting 
Co. x. United States. 109 U.S. App. D.C. 225, 286 F. 2d 
539 (1960). (Emphasis added.) 


As this Court held in WJR, The Goodwill Station, Inc. 
v. FCC. 8 US. App. D.C. 392, 178 F. 2d 720 (1949), there 
is no license modification absent objectional interference. 
Appellant’s attempt to shore up its deficient license modifi- 
cation argument by contending—on the basis of a strained 
and erroneous interpretation of the Commission’s Rules 
—that the grant to Grossco somehow would preclude 
WQXR from later objecting to co-channel interference out 
to its 0.1 mv/m contour (when and if such a contingency 
arises) is equally defective. Such a contention, being 
‘‘based upon speculation as to the possibility of some future 
application which may or may not be filed, which if filed, 
may or may not cause interference to WQXR,’”* is patently 
premature. Harbentto Broadcasting Co. v. FCC, 94 US. 
App. D.C. 329, 332, 218 F. 2d 28, 31 (1954). 


It is clear from the foregoing that appellant was not de- 
nied any rights as a participant in the hearing below by 
virtue of the Commission’s refusal to consider evidence as 
to the claimed interference from Grossco’s proposed station 


1% Big Bicer Broadcasters, 18 Pixx & Fiscurx Rapio Rep. 855, 861 (1959). 
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in West Hartford. The right to a full hearing does not 
include the right to foist irrevelant evidence upon the Com- 
mission.” In L. B. Wilson, Inc. v. FCC, 83 U.S. App. D.C. 
176, 180, 170 F. 2d 793, 797 (1948), this Court succinctly 
summarized the duty of the Commission with regard to the 
scope of a hearing when an existing station alleges a threat 
of interference from the proposed station as follows: 


‘“‘TW]here an applicant for a new station license re- 
quests facilities the granting of which according to the 
contention of an outstanding licensee will cause objec- 
tionable interference to the latter’s station within its 
protected contour under the rules and standards of 
the Commission, there are two critical issues. The first 
is whether or not such interference will be caused; the 
second, which arises contingently upon an affirmative 
answer to the first. is whether or not the public interest, 
convenience and necessity . . . require the allowance 
by the Commission, of such interference.’’ = EES 
added.) Accord, Hecksher v. FCC. 102 U S. App. D.C. 
350, 352, 253 F. 2d S72, S74 (1958) : OTR. The Goodwill 
Station, Inc. v. FCC. SU. Ss. App. D.C. 1, 6. 174 F. 2a 
226, 231 (1948), reversed on other grounds, 337 U.S. 
265 (1949). 


Since the Commission resolved the first issue adverse to 
appellant, that is, that no interference, cumulative or other- 
wise, would occur within WQXR’s protected contour, there 
was no duty to consider wholly irrelevant evidence as to 
the extent of non-objectionable interference. Grossco does 
not dispute this Court’s rulings in the prior Interstate ap- 
peals that the displacement of WQXR’s unprotected serv- 
ice between its 0.1 mv/m and 0.5 mv/m contours by various 
stations could be considered cumulatively for the purpose 
of showing economic injury so as to confer standing, but 
as a matter of deciding whether to grant or withhold a 
license it makes absolutely no difference whether the sub- 


19 Deep South Broadcasting Co. v. FCC, 107 U.S. App. D.C. 384, 386, 278 
F. 2d 264, 266 (1960). 
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stituted service falling beyond WQXR’s protected contour 
emanates from one or many stations.” 


It is equally clear that the Commission was not required 
to consider evidence as to the alleged economic injury which 
appellant claims will result from possible interference from 
Grossco’s station. That injury was asserted by appellant 
solely for the purpose of establishing standing. Appellant 
has made no claim that the interference threatened by 
Grossco. by itself or in combination with other potential 
interference, would cause economic injury of such a 
dimension as to jeopardize station WQXR’s future 
existence. Any such claim would be patently frivolous. 
WOQXR serves the 14,114,927 population of the metropolitan 
New York area. As against that vast potential audience, 
the loss which appellant complains will result from Gross- 
co’s station is 86,407 potential listeners. By appellant’s 
own calculations, the total loss it would suffer from grants 
of all pending applications proposing the use of frequencies 
adjacent to station WQXR is only 42,000 actual listeners. 
Appellant’s claim that it will lose potential listeners in the 
large area in which it furnishes a marginal service cannot 
obseure these facts. It is understandable that appellant 
has never alleged ‘‘that the public interest would be ad- 
versely affected by the alleged economic injury which [it] 
would sustain, or that the economic injury would result in 
a deterioration of WQXR’s service to the detriment of the 
public.’ 


In the absence of any allegations that the threatened 
cumulative interference would jeopardize station WQXR’s 
future service, appellant’s vague claims of economic in- 
jury are ‘not a separate and independent element to be 

2 *'The KOA decision... cannot be taken an ruling that one asserting 
interference outaide the meope of its licenne protection, afforded by the Com- 
tninsion’s rulen and regulations, is entitled to be made a party und to par- 
ticipate in proceedings involving the issuance of a new license creating only 
nach interference.’’? FCC v. WIK, The Goodwill Statin, Inc., 337 US. 265, 
2H) na. 14 (1949). 


2) Catskills Broadcasting Co., 21 Pine & Fisciime Kapio Rxa. 593, 594 (1961). 


19 


taken into consideration by the Commission in determining 
whether it shall grant or withhold a license.’? FCC v. 
Sanders Brothers Radio Station, 309 U.S. 470, 476 (1940). 
Accordingly, the Commission did not err in refusing to con- 
sider evidence as to the non-objectionable interference 
which station WQXR would receive from Grossco’s station 
or from any other proposed station. 


I. 


THE COMMISSION PROPERLY HELD THAT THE PUBLIC INTER- 
EST DOES NOT REQUIRE A HEARING ON COMPARATIVE 
PROGRAMING CONTENT WHERE THE AREA OF SUBSTI- 
TUTED SERVICE IS OUTSIDE OF WQOXR'S PROTECTED 
CONTOUR 


Appellant further contends that an unspecified number of 
persons in the West Hartford area are regular listeners to 
WQXR’s ‘‘unique’”’ program service, and that the Com- 
mission cannot replace that service with the service pro- 
posed by Grossco without first determining the greater 
public need. The determination that a Class I-B station 
with a so-called ‘‘unique’’ program format is not entitled 
to preserve its service beyond its protected 0.5 mv/m con- 
tour from loss by an adjacent frequency service was made 
in a general rule making proceeding in 1957, Prior to 
that time, the Commission would waive, pursuant to the 
‘<ynique service” rule, the permissible interference stand- 
ards and protect a unique programing service beyond the 
normally protected contour of the station rendering such 
programing. The rule was discretionary, and under certain 
conditions it permitted a comparison of the existing sta- 
tion’s programing with that of the proposed interfering 
station. North American Broadcasting Co.. 15 Pixr & 
Fiscrer Ravio Rea. 902 (1957). However, in a rule making 
proceeding in 1957, the Commission deleted the ‘unique 
service”? rule; it found that the rule was unworkable and 
had not promoted the public interest.¥ 


22¢* Unique Service’* Kule, 16 Pixs & Fiscnxx Rapto Rea. 1501 (1957), 
deleting FCC Rule 3.182(¢), set forth in Appendix hereto. 


20 


Appellant, as the licensee of WQXR, participated in that 
rule making proceeding and resisted the deletion of the 
rule. It did not seek judicial review of its unsuccessful 
etforts to continue the potential protection which had been 
afforded by that rule. Appellant’s present attempt to 
secure an enlarged protected service area and to realize 
comparative rights with respect to the Grossco application 
is simply a belated effort to achieve a judicial restoration 
of the defunct unique service rule. 


In its previous petition for review, appellant convinced 
this Court that the cumulative interference it would suffer 
from a combination of pending applications, although not 
within its protected contour, would cause sufficient economic 
injury to support standing to intervene. The question now 
before this Court is the type of hearing to which appellant 
was entitled. Appellant was afforded a full opportunity to 
attempt to demonstrate that a grant of Grossco’s applica- 
tion would not be in the public interest. Instead, appellant 
chose to pursue matters of private concern which have no 
bearing upon the public interest issue of whether Grossco’s 
application should be granted. In seeking comparative 
rights with Grossco, appellant insists that the Commission 
must retrace steps abandoned in its previous rule making 
proceeding relating to the ‘‘unique service’? rule. An 
analogous contention was rejected by this Court in Trans- 
continent Television Corporation v. FCC, in which it was 
held: 


‘*[We] are concerned here only with the type of hear- 
ing required, not with the right to a hearing. The 
latter is conceded. Marietta was heard, though in ac- 
cordance with rule making procedures. The Commis- 
sion having considered and decided the deintermixture 
issue in the rule making proceedings should not be re- 
quired to cover again the same ground.’? No. 16540, 
U.S. App. D.C., July 19, 1962, p. 7. 
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The Commission’s objective in eliminating the unique 
service rule was to remove the threat of an extended hear- 
ing on programing between new applicants and existing 
licensees, The instant case aptly illustrates the soundness 
of the Commission’s 1957 statement as to the reason for the 
deletion of the unique service rule: 


“The rule may discourage applicants and prospective 
applicants for new and improved AM facilities by 
threatening expensive, time consuming hearings and 
may tend to persuade applicants to alter their pro- 
posals to protect established stations despite the fact 
that the watered down proposals may render less 
service.”? 16 Pike & FiscHer Rapto Rec. at 1504. 


The Commission, consonant with the mandate of Section 
307(b) of the Communications Act, here sought to facilitate 
the distribution of local broadcast outlets in the public 
interest. The history of the various proceedings in which 
appellant has intervened and demanded a programing 


comparison is eloquent testimony as to the manner in 
which the unique service rule frustrated the public interest. 
In rejecting appellant’s identical attempts in the Patchogue 
case the Commission held: 


‘“*A course of action, such as that now advocated by 
Interstate and which would serve to revive the rule, 
would have effects not limited to this proceeding or to 
one licensee such as Interstate; other licensees could 
demand that they, too, be given similar consideration, 
and there would then be recreated the very conditions 
which in our rule making we determined were not 
conducive to the institution of new and efficient broad- 
cast services.’’ Patchogue Broadcasting Co., 23 PIKE 
& Fiscuer Ravio Rea. 435, 441 (1962). 


Moreover, the fact that the area in which Grossco’s 
service would be substituted for that of WQXR is not 
within appellant’s adjacent channel protected service area 
is dispositive of the claim that a comparative programing 
evaluation was necessary for a full and proper hearing. 
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It is true that the Commission must make a programing 
comparison where the proposed station will cause either 
destructive co-channel interference or substituted adjacent 
channel service within an existing station’s protected con- 
tour.* However, contrary to appellant’s position, such a 
comparison is wholly irrelevant and improper where the 
substituted service occurs in an area beyond the existing 
station’s protected contour. 


Notwithstanding the fact that some persons may ac- 
tually receive and listen to the programs of an existing 
station, the Commission has determined that there must 
be some point beyond which a signal is considered to be 
not sufficiently satisfactory to warrant its protection 
against the addition of a local satisfactory signal. The 
Commission’s reasons for making WQXR’s 0.5 mv/m 
contour the outer perimeter for protection from adjacent 
channel interference are explained in the Catskills Broad- 
casting case, supra. Hence, WQXR’s service beyond the 
0.5 mv/m contour was subject to being replaced by a more 
satisfactory signal at any time and without recourse as the 
result of the routine licensing of local stations. Appellant 
asks this Court to nullify the Commission’s Rules which 
establish the limits of protected service and to enlarge its 
rights in Commission proceedings so as to require hearing 
issnes which now are appropriate only where objectionable 
interference within protected contours is involved. 


The purpose of the Commission’s technical standards— 
which preclude the course of action advocated by appellant 
—is to promote service at the local level, and not, as ap- 
pellant asserts, merely for the convenience of the agency. 
If the Commission is powerless to establish the limits of 
existing stations’ protected service areas and thereby limit 
the scope of hearings on new applications, it would indeed 
be powerless to effectuate the ‘fair, efficient, and equitable 


2 See Harrell v. FCC, 105 US. App. D.C. 352, 267 F. 2d 629 (1959) ; 
Demoorat Printing Co. V. FCC, 91 U.S. App. D.C. 72, 202 F. 2d 298 (1952). 
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distribution’? of radio frequencies which is required by 
Section 307(b) of the Communications Act. It is abundantly 
clear that none of the evidence proffered by appellant and 
rejected by the Hearing Examiner was relevant to the 
question of whether a grant of Grossco’s application would 
promote the public interest. 


Iv. 


THE HEARING IN WHICH APPELLANT PARTICIPATED WAS A 
FULL HEARING CONDUCTED IN COMPLIANCE WITH THE 
COMMISSION’S RULES 


It is undisputed that appellant, as a party whose inter- 
vention was subsequently determined to have been errone- 
ously denied, was entitled to participate and assert its 
rights in the Grossco proceeding as though it had been a 
party at the outset. It does not follow, however, that the 
proceedings previously held in its absence in strict con- 
formity with the procedural regulations which were then 
in force must be rendered totally void to accomplish that 


result.* Specifically, appellant claims as error: (1) the 
Commission’s failure to re-designate the issues in the sec- 
ond Grossco hearing; (2) the lack of public notice of such 
hearing; and (3) the procedures by which the Grossco- 
Berkshire merger agreement was approved and the Berk- 
shire application dismissed.* 


Each such allegation of error is based on the fallacious 
assumption that action taken in conformity with the statutes 
and regulations then in force is nullified by an order of 
intervention granted after certain portions of the statutes 
and regulations have been amended. As made clear by 
this Court’s decision in the National Broadcasting Com- 
pany case, supra, such is not the law. An intervenor can- 


24 Public Service Comm'n of N.Y. v. FPC, 109 U.S. App. D.C. 66, 2984 F. 2d 
200 (1960). 


3% National Broadcasting Co, v. FCC, 76 U.S. App. D.C, 238, 254, 132 F. 2d 
545, 561 (1942), aff'd, 319 U.S, 239 (1943). 


26 Brief for Appellant, pp. 33-35. 
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not be permitted to “run away with the hearing, nullify 
all that has gone before the intervention, or unduly extend 
the hearing beyond what fair protection of his rights and 
the public interest may require.”” 76 U.S. App. D.C. at 
255, 132 PF. 2d at 562. 

The issues specified for hearing were published in con- 
formity with the existing rules by the Commission’s desig- 
nation order of August 10, 1959, and were subsequently 
amended by orders publicly released December 1 and 23, 
1959 and April 22, 1960. (R. 428.) At the time of appel- 
lant’s intervention, many of the issues specified in those 
orders had been rendered moot as a result of the merger 

creement between Grossco and Berkshire and the sever- 
ance of their applications from the original multi-party 
hearing. Therefore, at a prehearing conference, attended by 
appellant, the Hearing Examiner ruled that certain of the 
issues were no longer relevant to the proceeding. (Tr. A-22 
to A-+t.)” However, no new issues were added, and, under 
the remaining seven issues, appellant was free to offer 
evidence showing that a grant of Grossco’s application 
would be inconsistent with the public interest. (R. 428-29.) 
Thus, the reopened hearing properly was still controlled 
by the original orders designating issues. Moreover, ap- 
pellant, who had actual notice of the issues a full two 
months before the hearing, has failed to allege that the 
procedure followed resulted in prejudice to it or the public.” 
‘As the Commission stated, ‘‘the only circumstance of possi- 
ble prejudice to Interstate was the holding of the original 


“The Examiner's action in that regard conformed to an ordinary and well 
established practice. See 6.9. Cal-Coast Broadcasters, 20 Pixxe & FIscuer 
Bamo Bro. 906 (1960); B. Weake McKinney-Smith, 16 Pixx & Fiscuen Rapto 
Bx. 917, 91%21 (1958). 

*< Designation for hearing, like pleadings under modern procedure, are 
for the purponm: of reasonably apprising the party of the insucs involved, 
and are not to be struck down for non-prejudicial deficiencies.’? Mansfleld 
Jmrnal Co. ¥. FCC, % US. App. D.C. 102, 110, 180 F. 2d 28, 36 (1950) ; 
accord, Deep Sith Broadcasting Co. v. FCC, 107 U.S. App. D.C. 384, 386, 278 
F. 2d 264, 266 (1960). 
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evidentiary hearing, and the Examiner fully removed any 
such prejudice by proceeding de novo in this respect upon 
Interstate’s admission to the hearing.’’ (R. 503.) 


The procedure followed by the Hearing Examiner in ap- 
proving the Grossco-Berkshire merger agreement and the 
resulting dismissal of Berkshire’s application also com- 
plied in every respect with the rules in force at the time 
such action was requested. Subsequent to the filing of those 
requests, Section 311(c) of the Communications Act” was 
enacted and Section 1.316 of the Commission’s Rules® was 
adopted establishing new procedures for the approval 
of agreements between competing applicants. The Com- 
mission adopted an interim policy with respect to pending 
requests, such as that of Grossco and Berkshire, of apply- 
ing the procedures of former Section 1.363 of the Rules. 
Similarly, the Commission did not require parties to pro- 
ceedings initiated prior to the enactment of Section 311 
(a)(2) of the Communications Act™ to comply with the 
publication of local notice requirements of that section of 
the Act. In disposing of appellant’s fanciful objections, 
the Commission stated: ‘‘[We do not] read the Communi- 
cations Act amendments as imposing retrospective require- 
ments on the Commission or its applicants so as to necessi- 
tate the redoing of things lawfully done on the basis of 
previous authority.’’ (R. 503-04.) Again, appellant's ob- 
jections are not concerned with the merits of the Commis- 
sion’s action, but only with the fact that mechanical steps 
were not retraced in its presence and that amendments to 
the Communications Act were not given retroactive appli- 
cation. It would border on the preposterous to require 
such action absent meaningful allegations by appellant 


2047 U.S.C. § 311(c), 74 Stat. S89 (1960). 
3047 C.F.R. § 1.316. 


31 William RB. Packham, 20 Pixe & Fiscurx Rapio Reo. 1048, 1049 2, 1 
(1960). 


3247 U.S.C, § 311(a)(2), 74 Stat. S89 (1960). 
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tending to show that the original actions or the Commis- 
sion’s interim policies were ill-considered and contrary to 
the public interest. 


Finally. appellant’s objections to certain evidence intro- 
duced by Grossco are totally without merit. In the original 
hearing, Grossco submitted population evidence based on 
the 1950 census data. The 1960 figures were available at 
the later reopened hearing. Since appellant did not 
challenge the continued use of the 1950 census data at the 
prehearing conference and did not object thereto until the 
hearing, the Hearing Examiner properly denied the ob- 
jection as untimely. In addition, appellant has made no 
attempt to show at any phase of this proceeding how the 
use of 1960 data instead of the 1950 figures could in any 
way affect the basis for the Commission’s action. (R. 504.) 
The Commission also reviewed appellant’s objection to the 
testimony of Grossco’s expert engineering witness and 
properly determined that such testimony was competent 
and that Grossco’s engineering exhibit substantially com- 
plied with its rules. (R. 505.) 


CONCLUSION 


The claims advanced by appellant in this appeal, although 
embellished with irrelevant protests of private injury, are 
neither novel nor unique; without exception or equivocation 
they have been rejected by the controlling precedents. 
There is, however, a final observation which should be made. 
This is not a case in which recognized rights have been 
invaded, or established principles of due process com- 
promised. Rather, this is a case in which an existing 
licensee sought in an adjudicatory proceeding to generate 
private rights at the expense of the public interest in an 


22‘*TT}t is not unfair to require [the intervenor] to specify, at least in a 
general way, the insuew he propones to mect, the evidence he wishes to con- 
tradiet, and other matters concerning which he wishes to raino objection,’’ 
National Broadcasting Co. v. FCC, supra, 76 U.S. App. D.C. at 254, 132 F. 2d 
at 561. 
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area expressly reserved by the Commission for future 
applicants. The procedures followed by the Commission 
in granting the first local broadcast outlet to West Hart- 
ford afforded appellant every opportunity to show how 
such action would be inconsistent with the public interest. 
Appellant sought merely to extend its own protected serv- 
ice area beyond the limits of its license, and those efforts 
justly were unsuccessful. 


Respectfully submitted, 


Sranzey S. Harris 
Howarp F. Roycrorr 
800 Colorado Building 
Washington 5, D. C. 
Attorneys for Intervenor 
Grossco, Inc. 
Of Counsel: 


Hogan & Hartson 
Washington, D. C. 


October 31, 1962 
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APPENDIX 
Statutes and Rules Involved 


Coxuncesicatioxs Act or 1934, 4s AMENDED* 
Reres axp ReGvLaTions OF THE FEDERAL 


CoumesicaTions Commission** 


Section 1.111(b) The presiding officer . . . on his own 
initiative or at the request of any party, may direct the 
parties or their attorneys to appear at a specified time and 
place for a conference prior to or during the course of a 
hearing. or to submit suggestions in writing, for the pur- 
pose of considering any of the matters set forth in para- 
graph (c) of this section. 


(ec) In conferences held, or in suggestions submitted, 
pursuant to paragraphs (a) and (b) of this section, the 
following matters, among others, may be considered: 


(1) The necessity or desirability of simplification, 
clarification, amplification, or limitation of the issues; 


(2) The possibility of stipulating with respect to 
facts; ....- 


(Former) Section 1.363 Retention of applications in 
hearing status after designation for hearing. (a) After an 
application for a broadcast facility is designated for hear- 
ing, it will be retained in hearing status upon the dismissal 
or amendment and removal from hearing of any other 
application or applications with which it has been consoli- 
dated for hearing. 


(b) Where the applicants in a consolidated hearing 
for a broadcast facility by option, merge or like ar- 
© Seetions 207(b), 21l(a)(2), and 2ll(e) of the Communications Act, 
cited herein by intervenor, are printed in the brief for appellant, pp. 48-53. 
** Sections 3.11, 3.21(2)(1), 3.182(%) (1), 3.182(a) (1) (ii), and 3.182(f) 
of the Kules and Regulations of the Comminsion, cited herein by intervenor, 
are printed in the brief for appellant, pp. 56-59. 
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rangement effect a consolidation of their respective 
interests, the application which is to be prosecuted 
should be amended, to reflect the arrangements between 
or among the applicants, and as amended will be re- 
tained in hearing along with the other applications, 
which will be dismissed by the hearing examiner’s 
initial decision. 

(c) In all cases arising under paragraphs (a) and 
(b) of this section, the hearing examiner will consider 
in the initial decision the issue of whether a grant of 
the remaining application or applications to be prose- 
cuted would be in the public interest in the light of 
the arrangement whereunder the parties effected a 
consolidation of their respective interests or the com- 
peting applications were either dismissed or amended 
and removed from hearing. 


(See 1958 Edition of Code of Federal Regulations, 
Section 1.363.) 


(Present) Section 1.363 Retention of applications in 
hearing status after designation for hearing. (a) After 
an application for a broadeast facility is designated for 
hearing, it will be retained in hearing status upon the dis- 
missal or amendment and removal from hearing of any 
other application or applications with which it has been 
consolidated for hearing. 

(b) Where any applicants for a broadeast facility 
file a request pursuant to §1.316(a) for approval of 
an agreement to remove a conflict between their appli- 
cations, the applications will be retained in hearing 
status and the Chief Hearing Examiner shall deter- 
mine, after taking such further evidence as may be 
necessary, whether the agreement is consistent with 
the public interest, convenience, or necessity. The 
Chief Hearing Examiner shall prepare a Memorandum 
Opinion and Order setting forth his ruling on the 
Agreement and the reasons therefor. 
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(1) If further hearing is not required on issues 
other than those arising out of the agreement, the 
Chief Hearing Examiner should, in the Memorandum 
Opinion and Order, terminate the proceeding and 
make appropriate disposition of all applications. 


(2) Any Memorandum Opinion and Order issued 
pursuant to this paragraph shall become final unless 
any of the parties takes an appeal to the Commission 
within 10 days after its public release or unless the 
Commission. by order issued within 20 days after 
the time for filing an appeal expires, provides that 
the Memorandum Opinion and Order shall not be- 
come final, and that it shall be further reviewed or 
considered by the Commission. 


(3) Where further hearing is required on issues 
unrelated to the agreement, the hearing examiner 
shall continue to conduct the hearing on such other 
issues pending final action on the agreement, but 
the record in the proceeding shall not be closed until 
such final action on the agreement has been taken. 
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(ec) An application for a broadcast facility which 
has been designated for hearing and which is amended 
so as to eliminate the need for hearing or further 
hearing on the issues specified, other than as provided 
for in paragraph (b) of this section, will be removed 
from hearing status. 


(Former) Section 3.182(¢) When it is shown that pri- 
mary service is rendered by any station beyond the nor- 
mally protected contour, and when primary service to ap- 
proximately 90 percent of the population (population 
served with adequate signal) of the area between the nor- 
mally protected contour and the contour to which such 
station actually serves, is not supplied by any other station 
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or stations carrying the same general program service, the 
contour to which protection may be afforded in such cases 
will be determined from the individual merits of the case 
under consideration. deleted, 23 F.C.C. 504, 16 Pre & 
Fiscner Rapio Rec. 1501 (1957.) 


Section 3.182(h) All classes of broadcast stations have 
primary service areas subject to limitation by fading and 
noise, and interference from other stations to the contours 
set out for each class of station. 


Section 3.182(q) Objectionable interference from a 
station on an adjacent channel shall be considered to exist 
to a station when, at the normally protected contour of a 
desired station, the field intensity of the groundwave of 
an undesired station operating on an adjacent channel (or 
the root-sum-square value of the field intensities of two or 
more such undesired stations operating on the same ad- 
jacent channel) exceeds a value specified in paragraph 
(w) of this section. 


Section 3.183(b) In determining interference based upon 
field intensity measurements, it is necessary to do the fol- 
lowing: first, establish the outer boundary of the protected 
service area of the desired station in the direction of the 
station that may cause interference to it. Second, at this 
boundary, measure the interferring signal from the un- 
desired station. 
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Howard F. Roycroft 


Washington 


Counsel for Intervenor Grossco, 


t 


May 16, 1963 


sss 


ns 


Pe 


Sesser Sar 


Sine CMAN LAR ef ee 


SBS ee? Oa 
tie 
so aie a Maat 


aos 
mth 


Bente eas 


savas 
oa 


INDEX TO JOINT APPENDIX 


Record 


E Prehearing Stipulation, USCA-DC No. 17,070 .. 
Order, USCA-DC No. 17,070 

* Prehearing Stipulation, USCA-DC No. 17,071 .. 

” Order, USCA-DC No. 17,071 


Case No. 17,070 


Commission Memorandum Opinion and Order 
scheduling Oral Argument and dismissing the 
Petition for Action filed by Patchogue Broad- 
casting Company, Inc., released November 20, 

~« 1961 159-161 


~ Notice of Appearance of Interstate Broadcasting 
Company, Ine., received November 30, 1961 .. 165-166 


, Letter of Transmittal and Memorandum of Law 
of Interstate Broadcasting Company, Inc.. re- 
ceived December 14, 1961 173-188 


Engineering Statement of Carl T. Jones, filed on 
behalf of Interstate Broadcasting Company, 
Ine., received December 14, 1961 9-15 32-37 


Transcript of Oral Argument Volume 1, dated 
December 15, 1961 1-5 38-85 


Commission’s Decision, released May 7, 1962 ... 201-213 $35-103 


Case No. 17,071 


: Commission Order designating application for 
hearing, released August 10, 1959 .....-.--++ 93-97 104-110 


Commission Order granting the petition filed by 

Grosseo, Inc., to amend, released April 19, 
142 111-112 

Joint petition for severance filed by Grossco, Inc, 

and Berkshire Broadcasting Corp., received 
July 1, 1960 157-161 113-117 


Index to Joint Appendix Continued 


Joint 
Record append 
Page ‘age 
Commission Memorandum Opinion and Order 
: severing the applications of Grossco, Inc. and 
Berkshire Broadcasting Corporation, released 
etober 3. 1960 166-167 117-119 
¥ 


‘Commission Order making Interstate Broadeast- 
ing Company. Inc. a party to the proceeding, 
released April 7, 1961 198 120 


‘Commission Order scheduling a prehearing con- 
ference, released April 10, 1961 199 121 


‘Transcript of Hearing Volume 2-A, dated April 
1S, 1961 Tr. A-19-A-87 122-173 


Commission Order reopening the record, released 
April 20, 1961 202 174 


Petition to Clarify or Enlarge the Issues, filed on 
' behalf of Interstate Broadcasting Company, 
Inc., received April 21, 1961 203-212 = 175-184 | 


‘Commission Order scheduling hearing, released 
May 3, 1961 213 184-185 


‘Petition to Consolidate filed on behalf of Inter- 
state Broadcasting Company, Ine., received % 
May 12, 1961 228-239 185-196 


'Interstate Broadcasting Company, Inc. Reply to 
i Oppositions of the Broadcast Bureau and 
Grossco, Inc. to Petition to Clarify or Enlarge 
the Issues, received May 15, 1961 197-208 


‘Letter of transmittal and Reply to Oppositions 
of the Broadcast Bureau and Grossco, Inc. to 
Petition to Consolidate, filed on behalf of In- 
terstate Broadcasting Company, Inc., received 
June 9, 1961 


‘Petition to Review Order of Hearing Examiner 

Denying a Continuance of Hearing, and for 

Temporary Stay of Hearing Pending Action 

on this Petition, filed on behalf of Interstate 

Broadcasting Company, Inc., received June 15, 
219-226 


Index to Joint Appendix Continued 


v 
Reeord 
. Page 
, Commission Memorandum Opinion and Order 
denying Interstate Broadcasting Company, 
Inc. Petition to Clarify or Enlarge Issues, re- 
leased June 23, 1961 285B-285C 


Transcript of Hearing Volume A-3, dated June 
si Tr. A-88—A-208 


* Interstate Exhibit No. 
, Interstate Exhibit No 
+ Interstate Exhibit No. 


, Commission Order denying Interstate Broadcast- 
ing Company, Inc., petition filed on May 12, 
1961, dismissing the petition to review the Or- 
der of the Hearing Examiner continuing hear- 

* ing, released July 25, 1961 


‘ Proposed Findings of Fact and Conclusions filed 
~ on behalf of Interstate Broadcasting Company, 
Inc., received August 1, 1961 377-399 345-368 


sd 
Interstate Broadcasting Company, Inc. Reply to 
‘‘Proposed Findings of Fact and Conclusions 
of the Broadcast Bureau’’, received August 11, 
1961 369-370 


~ ‘Initial Decision of Hearing Examiner Annie Neal 
Huntting, released September 13, 1961 371-395 


‘Exceptions of Interstate Broadeasting Company, 

Inc. and Request for Oral Argument Before 

the Commission En Bang, received October 13, 
453-46 396-407 

Brief in Support of Exceptions of Interstate 

‘” Broadeasting Company, Ine., received October 
13, 1961 465-190 408-433 


‘Transcript of Oral Argument Volume A-4, dated 
March 1, 1962 2.2.6... 0c eee eee eee eee Tr. A-209-A-237 434-456 


Commission’s Decision, released May 28, 1962 .. 496-507 457A73 


JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 17,070 


InrerstaTE Broapcastinc CoMPaxy, Inc., Appellant 


v. 


Fepera, ComMUNIcaTions CoMMISSION, Appellee 
Parcnocve Broapcastinc CoMPANY, Inc., Intervenor 


Prehearing Stipulation 


I. Counsel for Appellant, Appellee, and Intervenor hereby 
stipulate that the issues presented by the above-captioned 
case are as follows: 


1. Whether the Commission afforded appellant the 
hearing required by this Court in its opinion in Inter- 
state Broadcasting Company, Inc. v. Federal Communi- 
cations Commission, 285 F. 2d 270. 


2. Whether the Commission erred in refusing to 
consider in this matter the cumulative effect of the 
several co-pending applications threatening a loss of 
the WQXR primary service area,° 


3. Whether the Commission by its decision in this 
case modified the license of appellant’s station WQxkR 


* Counsel for appellant and intervenor do not concede that a ‘‘primary 
service aren’? as asserted by appellant is here involved. 


1 


without affording appellant the hearing required by 
Section 316 of the Communications Act of 1934, as 
amended. 


IZ. Counsel for all of the parties further stipulate: 


1. Appellant will serve and file its brief on or before 
September 17, 1962: Appellee and Intervenor will serve 
and file their briefs on or before October 31, 1962; and, 
Appellant will serve and file its reply brief, if any, on or 
before November 14, 1962. 


2, The Joint Appendix shall be filed on or before Novem- 
ber 21. 1962. References to the record appearing in the var- 
ious briefs of the parties shall be to the page numbers in the 
original record certified to this Court in the above-captioned 
case. In the printing of the Joint Appendix there will be 
set forth, in addition to the consecutive numbering of the 


pages of the Joint Appendix, the original record page 
numbers in bold type and indented in a manner which will 
render it convenient for the Court to locate the pages 
referred to in the briefs. 


Respectfully submitted, 


Rers V. ReeEx, 
Counsel, 
Federal Communications Commission. 


Mavnzice M. JANSKY, 
Counsel for Appellant, 
Interstate Broadcasting Company, Inc. 


Mark E. Fre.ps, 
Counsel for Intervenor, 
Patchogue Broadcasting Company, Inc. 


July 24, 1962 


Order 


Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38(k) of this 
court, and the stipulation having been considered, the 
stipulation is hereby approved, and it is 


Orverep that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of 
this court, and that the stipulation and this order shall 
be printed in the joint appendix of the parties herein. 


Dated: July 25, 1962. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 17,071 
IxtesstaTs Broapeastixe Compaxy, Ixc., Appellant 
v. 
Feprrar Commenications Commission, Appellee 
Gsossco, Inc., Intervenor 
Prehearing Stipulation 


I. Counsel for Appellant, Appellee, and Intervenor hereby 
stipulate that the issues presented by the above-captioned 
ease are as follows: 

1. Whether the Commission failed to accord Appel- 
lant a “full hearing” pursuant to former Section 309(b) 
of the Communications Act and the opinion of this 


Court in Interstate Broadcasting Company, Inc. v. 
United States, 286 F. 2d 539 (1960). 


2. Whether the Commission erred in failing to desig- 
nate anew the issues to be considered on the de novo 
hearing pursuant to 47 U.S.C. 309(e), and 5 U.S.C. 
1004(a), and Section 1.103 of its Rules, and to require 
the publication of the Local Notice of Hearing in the 
Hartford area pursuant to 47 U.S.C. 311(a)(2) and 
Section 1.362 of its Rules then in effect. 

3. Whether the Commission erred in denying Appel- 
lant’s Petition to Clarify or Enlarge the Issues desig- 
nated for hearing prior to the allowance of appellant’s 
intervention to permit Appellant to introduce evidence 
under the new issues suggested therein, and in support 
of the allegations of its original Petition to Intervene. 

4. Whether the Commission erred in denying Appel- 
lant’s petition to consolidate for hearing the various 
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co-pending applications threatening a cumulative loss 
of the WQXR primary service area.* 


5. Whether the Commission erred in supporting in 
Paragraphs 8-15 of its Decision the Examiner’s pre- 
hearing ruling deleting as moot various issues relating 
to the Berkshire application, a standard Section 307 (b) 
issue as to Berkshire and Grossco and a contingent 
comparative issue as to Berkshire and Grossco, on 
the basis of a private agreement looking toward the 
merger of the applicants entered into between those 
parties prior to Appellant’s entry into the proceeding, 
and without prior Commission approval of such 
agreement as provided under 47 U.S.C. 311(c), and 
Sections 1.312, 1.316, and 1.363 of its Rules. 


6. Whether the Commission erred in supporting the 
Hearing Examiner’s finding in favor of Grossco, Inc. 
under Issue No. 15 (‘‘To determine, in the light of the 
evidence adduced, pursuant to the foregoing issues 
which, if any, of the instant applications should be 
granted’’) in view of the fact that Berkshire did not 
introduce any evidence or even make an appearance on 
the hearing, and Appellant was not allowed to introduce 
any evidence in support of the allegations in its petition 
to intervene. 

7. Whether the Commission erred in granting 
Grossco’s application and whether it thus indirectly 
modified Appellant's license by depriving WQXR, a 
Class I-B (clear channel) station, of a part of its 
primary service area as defined by the Commission’s 
Rules,** without according Appellant the full hearing 


* Counsel for appellee and intervenor do not concede that a ‘‘ primary 
service area’’ as asserted by appellant is here involved, 


** Counsel for appellee and intervenor do not concede that a ‘‘primary 
service area’’ as asserted by appellant is here involved. 
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required by Section 316 of the Communications Act 
as construed in Federal Communications Commission 
v. National Broadcasting Co. (KOA), 319 U.S. 239. 


II. Counsel for all of the parties further stipulate: 


1. Appellant will serve and file its brief on or before Sep- 
tember 17, 1962: Appellee and Intervenor will serve and 
Sle their briefs on or before October 31, 1962; and, Appel- 
lant will serve and file its reply brief, if any, on or before 
November 14, 1962. 


2 The Joint Appendix shall be filed on or before Novem- 
ber 21, 1962. References to the record appearing in the 
various briefs of the parties shall be to the page numbers 
in the original record certified to this Court in the above- 
captioned case. In the printing of the Joint Appendix 
there will be set forth, in addition to the consecutive num- 
bering of the pages of the Joint Appendix, the original 


record page numbers in bold type and indented in a manner 
«hich will render it convenient for the Court to locate the 
pages referred to in the briefs. 


Respectfully submitted, 


Daxter R. OHLBAUM, 
Assistant General Counsel, 
Federal Communications Commission. 


Mavrice M. JaNsky. 
Counsel for Appellant, 
Interstate Broadcasting Company, Inc. 


Howarp F. Roycxrort, 
Counsel for Intervenor, 
Grossco, Inc. 


July 10, 1962 


Order 


Counsel for the parties in the above-entitled case having 
submitted their prehearing stipulation, and the stipulation 
having been considered, the stipulation is hereby approved, 
and it is 

Orperep that the stipulation shall control farther pro- 
ceedings in this case, and that the stipulation and this 
order shall be printed in the joint appendix herein. 


Dated: July 12, 1962 


Case No. 17,070 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
FCC 61-1361 
12047 
Docket No. 14381 
File No. BP-11663 


In re Application of 


Parcnocte Broapcastinc Company, Isc. (WAPC) 
Riverhead, New York 


Requests: 1570 ke, 1 kw, DA, Day 


For Constraction Permit 


Memorandum Opinion and Order 
By the Commission: Commissioner Bartley absent. 


1. The Commission has before it for consideration (a) 
a ‘“‘Protest”’ filed on August 14, 1959, by Interstate Broad- 
casting Company, Inc., licensee of WQXR, New York, New 
York (hereinafter referred to as ‘‘Interstate”’ or WQXR) 
pursuant to Section 309(c) of the Communications Act of 
1934, as amended prior to September 13, 1960, directed 
against the Commission’s action of July 15, 1959, granting 
without hearing the above-captioned application; (b) the 
“‘Qpposition to Protest’’ filed on August 24, 1959 by 
Patchogue Broadcasting Company, Inc. (hereinafter re- 
ferred to as ‘‘applicant’’ or ‘‘Patchogue’’); (c) “Reply 
to Opposition to Protest’’ filed by Interstate on September 
$, 1959; (d) the Commission’s Memorandum Opinion and 
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(160) 


Order adopted September 9, 1959 (FCC 59-936),' dismis- 
sing said protest on the grounds that the protestant had 
not shown itself to be a ‘‘party in interest’? and had not 
shown that the Commission’s action of July 15, 1959, was 
improperly made or was otherwise not in the public interest ; 
(e) the Commission’s Order adopted September 23, 1959 
(FCC 59-988) reaffirming the dismissal adopted September 
9, 1959; (f) the decision in the case of Interstate Broad- 
casting Company, Inc. v. Federal Communications Com- 
mission? No. 15,406, decided November 17, 1960 by the 
United States Court of Appeals for the District of Colum- 
bia Circuit reversing the Commission’s action of September 
9, 1959, dismissing the instant protest and remanding the 
case to the Commission; and (g) a ‘‘Petition for Action”’ 
dated October 20, 1961 by Patchogue requesting ‘‘action 
as is required under law’’. 


2. Interstate alleged that WQXR would suffer interfer- 


ence to a part of its interference-free broadcast service 
‘between its 500 microvolt per meter contour and its 
interference-free groundwave field strength contour’’, from 
the proposed adjacent channel signal of Patchogue. 


160 


Interstate further alleged that its present programming 
would better serve the public interest, convenience and 
necessity, than the applicant’s proposal because WQXR’s 
programming is based on certain guiding principles, i.e., 
all programs are either cultural, educational, informative 
and interesting (or a combination of these features); its 
stress on classical music; its extended news coverage; and 
its sustaining public service programming. 


118 Pike and Fischer RR, 862a, 
2285 F. 2d, 20 Pike and Fischer RR, 2112. 
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3. The Court of Appeals in the case of Interstate Broad- 
casting Co.. Inc. supra, stated that, 


--We hold. therefore, that Interstate sufficiently pleaded 
aggrievement to show it was a party in interest within 
the meaning of Section 309(¢) of the Communications 
Act of 1934, as amended. Consequently, the orders 
appealed from will be set aside, so the Commission 
may conduct a hearing on Patcogue’s application, at 
which Interstate will be a party. We emphasize the 
fact that we intimate no opinion on the merits of the 
protest.”” 


In view of the Court’s decision quoted in part above, we 
believe that the protestant should be accorded an oral 
argument before the Commission to determine whether the 
facts alleged. assuming them to be true, constitute grounds 
for setting aside the instant grant, and, if so, to deter- 
mine the scope of the evidentiary hearing which should 
then be necessary. 


In view of the foregoing, It Is Oxperep, That pursuant 
to Section 309(c) of the Communications Act of 1934, as 
amended. prior to September 13, 1960, the above-entitled 
application Is DesicNaTED FOR Orat ArcuMENT at the offices 
of the Commission in Washington, D. C. on the following 
question: 


To determine whether, if the facts alleged in the protest 
were proven, grounds have been presented for setting 
aside the grant of the instant application, and if an 
evidentiary hearing is required, the scope thereof. 


It Is Freruern Onperep, That the protestant is hereby 
Mave a Parry to the proceeding and that: 


(a) The oral argument shall commence at 10:00 A.M. 
on the 15th day of December, 1961, and shall be 
held before the Commission en banc; 
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(b) That the parties intending to participate in said 
oral argument shall file their appearances not later 
than December 5, 1961; 


(c) The parties have until the date of oral argument 
to file and exchange briefs and memoranda of law. 
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Ir Is FurrHer Orperep, That the Petition for Action 
filed by Patchogue Broadcasting Company, Inc., is hereby 
DisMIssED as moot. 


FeperaL ComMvUNIcaTions CoMMISSION 
Ben F. Wapie 
Ben F. Waple 
Acting Secretary 


Adopted: November 15, 1961 
Released: November 20, 1961 


165 
(Received Nov. 30, 1961) 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 
Docket No. 14351 
File No. BP-11663 
In Re Application of 
Parcuoete Broapcastixe Comupaxy, Isc, (WAPC) 
Riverhead, New York 
For Construction Permit 


Notice of Appearance of Interstate Broadcasting 
Company, Inc. 
Interstate Broadcasting Company, Inc., having been 
named a party to the above-captioned matter by Order of 


the Commission adopted November 15, 1961, pursuant to 
the Opinion of the United States Court of Appeals for 
the District of Columbia Circuit in Interstate Broadcasting 
Company, Inc. v. Federal Communications Commission, 285 
F. 24 270, hereby gives notice that it will appear at the 
time scheduled for argument in this matter and participate 
therein. 


Respectfully submitted, 


IsrerstaTe Broapcastixc Company, Inc. 
Pamir G. Loucks 
Mavrice M. Jansky 
Cart H. Imuay 
Its Attorneys 


Lovcss & JaNSKY By Mavrice M. Jansky 
300 American Building Maurice M. Jansky 
1317 F Street, N. W. 

Washington 4, D. C. 

November 30, 1961 
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(Received Dec. 14, 1961) 
LAW OFFICES 
LOUCKS & JANSKY 
AMERICAN BUILDING 
WASHINGTON 4, D. C. 
December 14, 1961 


Mr. Ben F. Waple, Acting Secretary 
Federal Communications Commission 
Washington 25, D. C. 


In re: Application of 


Patchogue Broadcasting Company, 
Ine. (WAPC) 
Riverhead, New York 

Docket No. 14381 


Dear Mr. Waple: 


By order adopted November 15, 1961, the Commission 
scheduled the above matter for oral argument to be held 
on December 15, 1961. The Commission’s order provided: 
“‘The parties have until the date of oral argument to file 
and exchange briefs and memoranda of law’’. Interstate 
Broadcasting Company, Inc., licensee of standard broadcast 
station WQXR, New York, New York, has heretofore filed 
its appearance in this matter. 


Pursuant to the Commission’s order, there are submitted 
herewith fifteen copies of Interstate’s Memorandum of Law 
on the points at issue in the matter. 
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A copy of this letter and the attached memorandum are 
being delivered by hand, this date to each of the Com- 
missioners, to Robert J. Rawson, Esq., Chief, Hearing 
Division, and to Samuel Miller, Esq., Counsel for Patchogue 
Broadcasting Company, Inc. 


Very truly yours, 


Lovcss & JaNSKY 
Attorneys for 
IsrerstaTe Broapcastine Company, Inc. 


By Mavrice M. Jansky 
Maurice M. Jansky 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 


Docket No. 14381 
File No. BP-11663 
In Re Application of 


Parcnocce Broapcastixc Cosrpasy, Ixc. (WAPC) 
Riverhead, New York 


For Construction Permit 
Memorandum of Law of Interstate Broadcasting Company. Inc. 


Interstate Broadcasting Company, Inc. (WQXR) has 
been made a party to the above-captioned matter by order 
of the Commission adopted November 15, 1961 (FCC 
61-1361), pursuant to the opinion of the United States 
Court of Appeals for the District of Columbia Circuit in 
Interstate Broadcasting Company v. Federal Communica- 
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tions Commission, 285 F. 24 270. The Commission’s order 
also schedules an oral argument en banc to determine the 
scope and nature of the issue to be considered on the evi- 
dentiary hearing which the Court of Appeals has ordered 
to be held. This Memorandum of Law sets forth Inter- 
state’s position as to the requisite scope of such issues. 


I. 
PRELIMINARY STATEMENT 


The precise mandate of the Court of Appeals is contained 
in the following sentence: 


‘¢Consequently, the orders appealed from [i.e., the 
order dismissing Interstate’s protest and the order 
granting Patchogue’s application without hearing] will 
be set aside, so the Commission may conduct a hearing 
on Patchogue’s application, at which Interstate will 


be a party. We emphasize the fact that we intimate no 
opinion on the merits of the protest.’’ 
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The nature of the issues that the Court of Appeals intended 
to be considered on such evidentiary ‘‘hearing on 
Patchogue’s application” are, as we will demonstrate infra, 
generally explained in the Court’s opinion itself. Before 
reaching our discussion of the wording of the opinion how- 
ever, it is useful to consider the background facts upon 
which the Court based its opinion. 


Interstate filed its Protest on August 14, 1959, following 
the action of the Commission in granting without hearing 
the application of Patchogue Broadcasting Company, Inc. 
seeking authority to construct and operate a new standard 
broadcast station in Riverhead, New York. We will not 
attempt to recapitulate the allegations set forth in that 
Protest here. The allegations, however, generally set forth 
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that a grant of the Patchogue application would cause an 
indirect modification of the WQXR license, that such grant 
would result in an economic injury to Interstate Broadcast- 
ing Company, Inc., and that the public interest, convenience 
and necessity would not be served by a grant of the 
Patchogue application and the destruction of the WQXR 
presently interference-free primary service in the River- 
head, New York, area. The allegations of the Protest 
show, inter alia, that WQXR is threatened not only with 
interference from the Patchogue application, but also from 
other co-pending applications, which, when considered in 
the aggregate with that of Patchogue, would, if granted, 
cause the loss of very large areas presently served with a 
primary service, as defined by the rules of the Commission. 
Exhibits appended to the Protest depict the areas 
threatened with destructive interference from Patchogue 
and the other then co-pending applications, the present 
coverage of WQXR vis-a-vis other New York Class I sta- 
tions with which it is in competition, a coverage map show- 
ing WQXR’s coverage, and a program guide showing with 
particularity the nature and schedule of the programming 
of WQXR 
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for the month of August, 1959. 


In respect to the programming issue, the Protest con- 
cludes in Paragraph 26: 


“Only by a comparison of the service rendered by 
WQXR to the interference area in question and the 
need therefor with the program service proposed by 
Patchogue Broadcasting Company, Inc. for this same 
area and the need therefor, can the Commission deter- 
mine whether or not the public interest will be served 
by a grant of the Patchogue application.” 
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The Protest requests the Commission to designate the 
Patchogue application for hearing under the following 
three issues: 


**1, To determine the areas and populations which 
will receive primary service from the operation 
of the station proposed by Patchogue Broadcast- 
ing Company, Inc. and the other primary service 
available to these areas and populations. 


“2. To determine whether the proposed operation of 
Patchogue Broadcasting Company, Inc. would 
involve interference to the presently interference- 
free groundwave and primary service area of 
Station WQXR and, if so, the areas and popula- 
tions affected thereby, and the other services 
available to those areas and populations. 


“*3. To determine the nature of the program service 
provided by WQXR to the areas of interference, 


if any, the nature of the program service provided 
by other stations to such areas, and in the light 
thereof to determine whether the public interest 
would be served by the destruction of the WQXR 
service in the areas affected.” 


Prior to the decision of the Court of Appeals in the 
instant case, two other Interstate cases (286 F. 2d 539 and 
544) involving parallel interference problems to WQXR 
had been argued and were sub judice when on November 17, 
1960, the Court of Appeals handed down its opinion in 
the instant case. During the course of all three argu- 
ments counsel for Interstate stressed the fact that it was 
impossible to consider realistically 
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the public interest involved in any one proceeding with- 
out considering the cumulative impact on the thousands 
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of WQXR listeners threatened by the aggregate of all 
then co-pending applications. Not only did the Court have 
before it the showing in support of the Protest in the 
instant proceeding, but it also had before it the showing 
made on the other two appeals depicting the cumulative 
public loss threatened by all of the applications then pend- 
ing and the loss of the WQXR programming to large areas 
of the east. The Court had been informed of the follow- 
ing facts, for example (Petitioner’s Reply Brief in No. 
15.561 at p. 15): 


“* * * 4s shown in this record (R. 302-303), these 
surveys show that WQXR has at least 42,000 regular 
Hsteners in the area it serves between its 100 micro- 
volt per meter and 500 microvolt per meter contours. 
A large part of this service area will be destroyed if 
the four applications referred to in this proceeding 
are granted and the stations therein proposed estab- 
lished.”’ 


It was readily apparent in the course of all three appeals 
(in which. six judges of the Court of Appeals sat in various 
panel combinations) that the Court was looking at the 
larger picture of the interference problem threatened to 
the WQXR program service and not just at the immediate 
problem represented by any one application considered 
in the abstract. 


II. 


Tue Cover or Appeats Derrvep GENERALLY THE SCOPE OF 
rae Eviwestiary Heaginc ox ParcHocve’s APPLICATION 
ts Irs Oprsiox. 

As mentioned above, the Court of Appeals, after making 
its finding that the allegations of Interstate’s Protest were 
legally sufficient to entitle it to ‘a hearing on Patchogue’s 
application, at which Interstate will be a party”’, set aside 
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both the Commission order granting Patchogue a con- 
struction permit, and also the order dismissing Interstate’s 
Protest. This action 
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had the legal effect of reinstating the Protest as a basis 
for an evidentiary hearing on the Patchogue application. 
Clarksburg Pub. Co. v. Federal Communications Commis- 
Sion, 225 F. 2d 511, 514-515 (C.A.D.C., 1955) ;* and to same 
effect see: Philco Corporation (Philco) v. Federal Com- 
munications Commission, 293 F. 2d 864, 21 R.R. 2079 
(C.A.D.C., 1961) ; Federal Broadcasting System v. Federal 
Communications Commission, 225 F. 2d 560, 563-565 
(C.A.D.C., 1955). It also placed in issue in the hearing 
all allegations in the Protest bearing on public interest 
considerations. Greenville Television Co. v. Federal Com- 
munications Commission, 221 F. 2d 870 (C.A.D.C., 1955) = 


Carroll Broadcasting Co. v. Federal Communications Com- 
mission, 258 F. 2d 440 (C.A.D.C., 1958, per Prettyman, J.). 


1 The Court there held (225 F. 2d at pp. 514-515): 


**The Commission found—and we agree—that Clarksburg's protest met 
both the ‘party in interest’ * * * and ‘particularity’ requirements of 
§309(c¢). But the Commission accepted the facts alleged in the protest 
as if admitted by demurrer and limited the ‘hearing’ to oral argument. 
In the circumstances of this case, we think this procedure did not satisfy 
the statutory command. 


**Section 309(¢) provides that issues upon which a hearing is indicated 
should be ‘tried’ according to the procedure preseribed by §309(b). 
The latter section, which is also applicable to hearings upon denial of a 
grant, calls for a ‘full hearing’ and, like 309(c), refers to the ‘burden 
of proceeding with the introduction of evidence’ and the ‘burden of 
proof’. Congress could not have expressed in plainer words its intent 
that, where there are unresolved factual issues, the hearing should be of 
an evidentiary nature.’” 


2In Greenville the Court remanded the proceedings to the Commission ‘* for 
hearing under §$309(¢) ‘upon the issues set forth’ in the protests and ‘such 
further specific issues, if any, as may be prescribed by the Commission’ **. 
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In this connection it should be observed that the Court of 
Appeals has already set aside both the order dismissing the 
Protest and the order granting the Patchogue application, 
and has made Interstate a party to further proceedings on 
Patchogue’s application. The case is thus restored to the 
same posture that it would have assumed had the Commis- 
sion granted the Protest in the first instance and desig- 
nated the application for hearing. Now under the mandate 
of the Court of Appeals a “hearing on the Patchogue ap- 
plication’ must be held. The term “‘hearing’’ within the 
context of Section 309 is a term of settled construction 
meaning an “‘evidentiary hearing’’ (Clarksburg Pub. Co. 
v. Federal Communications Commission, supra; and see: 
United States v. Storer Broadcasting Co., 351 U.S. 192, 
202), and there can thus be no doubt that the Court of Ap- 
peals intended that the hearing encompass minimally all 
the allegations of the Protest. 


This case is to be distinguished from those cases where 
the Court has not in the first instance made a finding of 
legal sufficiency and the Commission is free to schedule an 
oral argument to test the legal sufficiency of the Protest as 
though on ‘‘demurrer’’. Section 309(c), it may be noted, 
provided that where a Protest is filed, the Commission may, 
instead of making a summary disposition of the Protest, 
schedule an ‘‘oral argument’’, at which it may consider 
whether ‘‘grounds for setting aside the grant are pre- 
sented’? This remedy obviously would not be available 
if the Court of Appeals has already made a determination 
that sufficient grounds have been shown in the Protest and, 
as here, has already set aside the grant on that basis. The 


2 The Senate Report on this ‘‘demurrer’’ provision points out that ‘‘This 
anthority would be akin to the power traditionally exercised by the courts to 
@ispose of appropriate cases by a summary judgment’’. Sen. Report No. 
1231, Sth Cong., July 28, 1955, 1 E.R. at p. 10:371. 
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Commission is ‘‘bound to respect the mandate of an ap- 
pellate 


180 


tribunal and cannot reconsider questions which the man- 
date has laid at rest’’. Federal Communications Commis- 
sion v. Pottsville Broadcasting Co., 309 U.S. 134, 140. 


Here the Court of Appeals has already resolved the is- 
sues upon which the Commission might otherwise consider 
on the ‘‘demurrer’’ argument. It has held ‘‘that Inter- 
state’s allegations concerning its probable loss of listen- 
ers’’ were in this case, sufficiently factual, that ‘‘Interstate 
alleged with specificity the facts upon which it based its 
protest’’, and that ‘“‘the allegations are factual and are 
specific’ and ‘‘We are deciding merely that the allegations 
of Interstate were sufficient to entitle it to a hearing under 
the doctrine of Metropolitan’’. On the basis of these find- 
ings of legal sufficiency the Court of Appeals has already 


set the Patchogue application down for a “‘hearing’’, has 
reinstated Interstate’s Protest, and has made Interstate a 
full party to the ‘‘hearing”’. 


At this juncture therefore it follows that minimally the 
allegations pleaded in the Protest itself have now been 
placed in issue on the evidentiary hearing by the Court of 
Appeals. Their legal sufficiency is the law of the case, and 
whether or not ‘‘adopted’’ * by the Commission, are already 
in issue. 


4Section 309(¢) of the Communications Act (1956 version) provided in 
pertinent part: 

««* © © In any hearing subsequentiy held upon such application issues 
specified by the Commission upon its own initiative or adopted by it 
shall be tried in the same manner provided in subsection (b) hereof, 
but with respect to issues resulting from facts set forth in the protest 
and not adopted or specified by the Commission, on its own motion, both 
the burden of proceeding with the introduction of evidence and the burden 
of proof shall be upon the protestant, ° °° ’’ 
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We do not, however, suggest that the allegations of the 
Protest necessarily define the permissible limits of Com- 
mission inquiry on the 
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evidentiary hearing. As the Court of Appeals said in 
Clarksburg Pub. Co. v. Federal Communications Commis- 
sion, supra (225 F.2d at p. 515): 


‘‘The statate contemplates that, in appropriate cases, 
the Commission’s inquiry will extend beyond matters 
alleged in the protest in order to reach any issue which 
may be relevant in determining the legality of the chal- 
lenged grant. Clearly, then, the inquiry cannot be lim- 
ited to the facts alleged in the protest where the Com- 
mission has reason to believe, either from the protest 
or its own files, that a full evidentiary hearing may 
develop other relevant information not in the posses- 
sion of the protestant. Here, as will fully appear from 
the discussion which follows, the Commission had am- 


ple reason for extending the inquiry. Nevertheless, 
by adopting the technical demurrer approach, it pre- 
cluded such development and confined itself to a con- 
sideration of the facts and issues set forth in the pro- 
test. However unwittingly, the Commission seems to 
have assumed the defense of its grant, rather than the 
public interest, as its primary role in the proceedings.”’ 


And see: Philco Corporation (Philco) v. Federal Commu- 
nications Commission, supra (293 F. 2d at p. 868). On this 
basis we deem it the function of the oral argument sched- 
nled before the Commission not only to frame issues for 
the evidentiary hearing which will conform to the allega- 
tions set forth in the Protest, but to develop any further 
issues beyond the Protest itself which may be necessary to 
assess the public interest involved in the proposed appli- 
cation. 


The issues suggested by Interstate herein, therefore, are 
submitted not in an attempt to restrict the scope of the 
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hearing ordered by the Court of Appeals, but to carry out 
the intent of that opinion and to insure that the hearing 
will ‘‘search out the public interest’’. Hall v. Federal 
Communications Commission, 237 F.2d 567, 571 (1956). 
The burden of proving that its application comports with 
the standards of public interest, convenience and necessity 
will, of course, remain with the applicant on the eviden- 
tiary hearing. 
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Il. 


Tue Court or ApPeats Broucut WITHIN THE Score or REx- 
EVANCY THE Entire ‘‘ListeNer-Loss’’? Proprem Facep 
BY WQXR sy THE SeveraL Co-Pexpinc APpPLicaTIONs. 


The Court of Appeals, in its opinion, made it clear that 
it deemed relevant to the hearing to be held those allega- 
tions of the Protest showing that the interference threat- 
ened to WQXR by the Patchogue application is only one 
part of a greater build-up of interference threatened by 
several co-pending applications, including that of Pat- 
chogue, and that the cumulative impact of all of these ap- 
plications threatens WQXR with a large loss of actual lis- 
teners in the various parts of its service area affected. 
Thus, after describing these allegations of the Protest as 
being ‘‘factual’’ and ‘‘specific’’, the Court said: 


«¢ ¢ © © Moreover, they show the dispute now at bar to 
be part of a larger potential development of interfer- 
ence, and so the specific factual allegations take on 


greater stature than they would have in isolation. 
If, for example, the entire service area of Interstate 
were to be chipped away in small bits by separate ac- 
tions, each upon the same basic grounds, and if Inter- 
state had no standing to protest the loss of any small 
bit, its ability to protest the loss of the whole area, or 
to protest the basic ground of its destruction, would 
be denied.’’ 
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If, as we have shown, the allegations of the Protest were 
placed in issue by the opinion of the Court of Appeals, the 
Court necessarily intended also that those allegations in the 
Protest relating to the overall “listener-loss’’ threatened 
by the several co-pending applications would also be in 
issue on the evidentiary hearing.® We have, therefore, 
framed the following 
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issues for the hearing to give effect to this holding of the 
Court of Appeals: 


a. To determine the extent and nature of the interfer- 
ence, if any, which the Patchogue application and all 
other presently pending applications would cause to 
WQXR’s present primary service area and other 
primary services available to such areas of interfer- 
ence, and the nature thereof. 


b. To determine whether because of cumulative inter- 
ference, if any, from Patchogue and other presently 
pending applications, WQXR is ‘‘likely to be finan- 
cially injared”’ by a loss of listeners, by a loss of its 
competitive position vis-a-vis other clear channel 
stations, or otherwise. 


¢. To determine in the light of the loss of WQXR lis- 
teners which might result from a grant of the Pat- 
chogue application and other presently pending ap- 
plications, whether the Patchogue proposal would 
provide a fair, efficient. and equitable distribution of 
2 radio service within the meaning of Section 307 (b) 
of the Communications Act of 1934, as amended. 


d. To determine the nature and character of the pro- 
gram services proposed to be provided by Patchogue, 
and the need therefor. 


On May 12, 1961, Interstate filed a petition to consolidate for hearing in 
one proceeding the various pending applications involving WQXR. Such con- 
wolidation was refused in a Memorandum Opinion and Order of the Commis- 
sion released July 25, 1961 (POC 61-910, reference 6768). 
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e. To determine the nature of the program service pro- 
vided or to be provided by WQXR to the areas, if 
any, which will be deprived of such service by a 
grant of the Patchogue proposal, and the need there- 
for in such areas. 

.To determine whether the public interest, conven- 
ience, and necessity will be served by the grant of 
the Patchogue application. 


IV. 


Au THeEse Proposep Issues ARE RELEVANT TO THE PvusBLic 
INTEREST. 


The foregoing issues, we submit, would allow evidence to 
be adduced germane to the allegations contained in the 
Protest, which allegations the Court of Appeals deemed 
legally sufficient as a pleading to warrant an 
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evidentiary hearing thereon. Each of these issues, more- 
over, is necessary to develop evidence of the public interest 
at stake in this proceeding. 


Interstate will undertake to prove the extent of the cumu- 
lative interference with which it is threatened from Pat- 
chogue and other currently pending applications. The par- 
ticulars of this threatened interference are shown in the 
attached exhibit. It will also prove that such a loss of its 
listener-following will cause a “‘likelihood of financial in- 
jury’’, which the Court of Appeals noted was sufficient to 
make Interstate an aggrieved party in this proceeding. 
When an existing licensee offers to prove that the economic 
effect of other applications would be detrimental to the 
public interest, the Commission should afford an oppor- 
tunity for presentation of such proof, under the decision 
written by Judge Prettyman in Carroll Broadcasting Co. 
vy. Federal Communications Commission, 258 F. 2d 440, 443 
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(C-A.D.C.. 1958). In this case where several co-pending 
applications are to be considered as a cumulative problem, 
the necessity for hearing on the issue is especially apparent. 


But there is a more important aspect of the public inter- 
est at stake in this proceeding. If through the interference 
that it would cause WQXR, the Patchogue application 
would displace part of the listener-following of WQXR, 
it is then necessary in order to determine whether a grant 
is in the public interest to evaluate the evidence of the need 
for a radio service lost by interference on the one hand, 
against the need for the service gained on the other. Star 
of the Plains Broadcasting Co. v. Federal Communications 
Commission, 267 F.2d 629 (C.A-D.C., 1959). Or as the 
Court of Appeals said in Democrat Printing Co. v. Federal 
Communications Commission, 202 F.2d 298, 301 (C.A.D.C., 
1952): 
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“‘Tf the requirements of the public interest are to be 
satisfied, the Commission must consider not only the 
public benefit from the operation of the new station, 
but also any public loss which it might occasion. Only 
by such a balancing can the Commission reach a legally 
valid conclusion on the ultimate question of the public 
interest.”’ 


This is a particularly necessary issue in this case. The 
radio service of WQXR is a superlative one, bringing to its 
listeners the very best in music and the very considerable 
news resources of The New York Times. It cannot be 
lightly assumed that Patchogue could provide a comparable 
radio service in the areas it proposes to preempt. The 
public interest, therefore, requires a hearing on this issue 
also. As early as 1928 the Federal Radio Commission 
stated: 
“The Commission is convinced that the interest of 
the broadcast listener is of superior importance to that 
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of the broadcaster and that it is better that there should 
be a few less broadcasters than that the listening pub- 
lic should suffer from undue interference.”? (2nd An- 
nual Report, F.R.C., p. 167.) 


Finally, it should be noted that the Patchogue applica- 
tion might cause harmful cross-modulation interference to 
RCA Communications, Inc., a common carrier providing 
international communications fixed services. According to 
a letter sent to the Commission in this proceeding on De- 
cember 5, 1961, by RCA Communications, Inc., the prob- 
lems engendered by the Patchogue application to inter- 
national communications have not been resolved, and all 
methods of reducing or minimizing the problem of cross- 
modulation were reviewed by RCA Communications and 
“were found to be impractical, prohibitively costly, and 
otherwise ineffective’. It would, therefore, appear that 
RCA Communications, Inc. should be 
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made a party to this hearing, and proper issues should be 
framed on this issue, in addition to those submitted by 
Interstate. 


Respectfully submitted, 


Interstate Broapcastinc Company, Inc. 
Pur G. Lovexs 
Mavrice M. Jansky 
Cart H. Imuay 
Its Attorneys 


By Mavrics M. Jansxy 
Maurice M. Jansky 
Lovexs & Jansky 
300 American Building 
1317 F Street, N.W. 
Washington 4, D. C. 
December 14, 1961 


i 
INTERFERENCE TO WQXR 
WOQXR—-NEW YORK, NEW YORK 
IS6OKC - SOKW- DA —1 


GAUTNEY & JONES 
RADIO ENGINEERS WASHINGTON, 0.C. 
JUNE, 196! 
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TABULATION OF 
WQXR POPULATIONS AND AREAS 
WQXR—NEW YORK, NEW YORK 
1560 KC—50 KW—DaA-2 


Contour Population Area (sq. mi.) 
Primary Service 14,157,422 


Interference from: 
11,639 
100,393 
149,928 
BP-11781 38,784 
BP-13141 86,407 


Total Interference 373,412 


Primary Service 
Interference-free 13,784,010 


Population based on 1960 Census of the Tnited States. 
Cities having a population of 2500 or over and receiving 
less than 2.0 mv/m are not included. Areas determined by 
use of a planimeter. 


Gautney & JONES 
Rapio ENGINEERS Wasurxeron, D. C. 
June, 1961 
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LAW OFFICES 
LOUCKS & JANSKY 
AMERICAN BUILDING 
WASHINGTON 4, D. C. 


Philip G. Loucks Telephone 
Maurice M. Jansky Sterling 3-4004 
Carl H. Imlay 


December 14, 1961 


Mr. Ben F. Waple, Acting Secretary 
Federal Communications Commission 
Washington, D. C. 


In Re: Application of 

Patchogue Broadcasting Company, Inc. 
Riverhead, New York 

Docket No. 14381 

File No. BP-11663 


Dear Mr. Waple: 


We transmit herewith on behalf of Interstate Broadcast- 
ing Company, Inc., the respondent in the above-captioned 
proceeding, an engineering statement prepared on its behalf 
by Gautney & Jones, Consulting Engineers. This statement 
is being submitted as a reply to an engineering statement 
submitted to the Commission by Patchogue Broadcasting 
Company, Inc., an applicant for a standard broadcast sta- 
tion in Riverhead, New York, File No. BP-11663. 


In the letter of December 6, 1961, transmitting the engi- 
neering study submitted on behalf of Patchogue Broadcast- 
ing Company, Inc., it is explained by legal counsel that 
reference to that engineering study will be made in the oral 
argument before the Commission en banc scheduled in this 
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matter for December 15, 1961. Interstate Broadcasting 
Company, Inc. hereby objects to any such use of an un- 
proven document which is completely outside of the record, 
especially in view of the fact that ‘‘the hearing on Pat- 
chogue’s application’’ ordered by the Court of Appeals to 
be held in its opinion in Interstate Broadcasting Company, 
Inc. v. Federal Communications Commission, 285 F.2d 270, 
has not as yet been held. The exhibit, moreover, is outside 
of the terms of the Commission’s order which specified that 
briefs and legal memoranda might be submitted. Memo- 
randum Opinion and Order, released November 20, 1961 
(FCC 61-1361). 
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An unproven engineering document is more properly re- 
served for the hearing on Patchogue’s application when it 
can be offered in evidence in the customary manner. 


The attached affidavit is submitted solely for the purpose 


of showing that the Patchogue document lacks probative 
value, and, therefore, is not properly before the Commis- 
sion at this stage of the proceedings. 


Respectfully, 


Loucks & Jansky 
Attorneys for Interstate 
Broadcasting Company, Inc. 


By Mavrice M. Jaxsky 
Maurice M. Jansky 
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Enclosures: 15 copies Eng. Statement 


ce: Hon. Newton N. Minow 
Hon. Frederick W. Ford 
Hon. Rosel H. Hyde 
Hon. Robert T. Bartley 
Hon. Robert E. Lee 
Hon. T. A. M. Craven 
Hon. John S. Cross 


Samuel Miller, Esq. 
Counsel for Patchogue Broadcasting 
Company, Inc. 

Robert J. Rawson, Esq. 
Chief, Hearing Division, F.C.C. 
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George E. Gautney Telephone: NAtional 8-7757 
Carl T. Jones NAtional 8-6978 


Gavtsey & Jones 
CONSULTING RADIO ENGINEERS 
930 Wanser Burtpine 
Wasurnotox 4, D.C. 


ENGINEERING STATEMENT OF CARL T. JONES 
FOR 
WQXR—NEW YORK, NEW YORK 
1560 KC—50 KW—DA-1 


Licensee: Interstate Broadcasting Company, Inc. 


I am a Consulting Radio Engineer, a partner in the firm 
of Gautney & Jones, with offices in the Warner Building, 
Washington, D. C. 


My education and experience are a matter of record with 
the Federal Communications Commission. I am a Regis- 
tered Professional Engineer in the District of Columbia, 
Registration No. 3452. 
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This office has been retained by the Interstate Broadcast- 
ing Company, Inc. to prepare the following statement re- 
garding an engineering showing made by the Patchogue 
Broadcasting Company, Inc., the permittee of WAPC in 
Riverhead. 


WQXR operates on an assigned frequency of 1560 kilo- 
cycles with a power of 50,000 watts utilizing a 3-element 
directional antenna system fulltime. WAPC has a con- 
struction permit to operate a new standard broadcast sta- 
tion in Riverhead, New York, on a frequency of 1570 kilo- 
eycles and a power of 1,000 watts utilizing a 2-element 
directional antenna system daytime. 


WAPC has prepared an engineering showing regarding 
interference to WQXR from WAPC. This interference 
area was taken from an exhibit prepared by the Interstate 
Broadcasting Company, Inc. on August 12, 1959. This 
August 12 exhibit was based on theoretical considerations 
for WAPC because the Proof of Performance had not been 
made. The exhibit of WAPC made no attempt to consider 
the WAPC Proof of Performance in determining the inter- 
ference area. 


In order to more accurately determine the area and popu- 
lations that would suffer interference, I attempted to utilize 
the WAPC Proof of Performance data. <A review of the 
Federal Communications Commission’s files indicated that 
program test authority was not authorized WAPC because 
of serious deficiencies in the license application. The Com- 
mission addressed a letter to WAPC requesting additional 
data so they might be able to appraise more fully the license 
application. This material has been filed. 


I have reviewed this data and have concluded that there 
are insufficient measurements to accurately establish un- 
attenuated inverse field; and, thus, it is questioned whether 
the pattern is in correct adjustment. In addition, the RMS 
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of the pattern is shown as 151 mv/m, which is contrary to 
the Commission's rules regarding efficiency for this type of 
facility. Based 
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on the indeterminate state of unattenuated inverse field 
and conductivity, there is some question as to the 25 mv/m 
coverage of Riverhead. Because of the obvious deficiencies 
in the Proof of Performance which has been questioned by 
he Commission, it was decided that a new showing of in- 
terference could not be made based on the data as sub- 
mitted in the WAPC license application. 


The WAPC engineering showing contained a map which 
had other services plotted on it. A review of this map 
indicates that the following stations were omitted: WINS, 
WMGM, WRCA, WCBS, WABC, and WNEW. In addi- 
tion. a check of the following stations indicated that the 
contours shown on the other services map were substan- 


tially in error. These are WSUB, WOCB, WAVZ, WNHC, 
WADS, WADK, WELI, WLIS, WNLK, and WTIC. Be- 
cause of the numerous services in the area, all of the 
contours were not checked as to their accuracy. 


A review of other 2.0 mv/m services to Riverhead indi- 
cates that WICC provides a 2.0 mv/m service, and WELI 
may well serve a substantial portion of Riverhead. A de- 
tailed study was not made as to other possible 2.0 mv/m 
services to Riverhead. 


The above statement was prepared by me. 


Cart T. Jones 
Carl T. Jones 
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WASHINGTON k 
District oF Beene : 

I, Carl T. Jones, being first duly sworn, upon oath de- 
pose and say that the facts contained in the foregoing state- 
ment by me subscribed are true of my own personal knowl- 
edge except those stated on information and belief and 
those facts I verily believe to be true. 


Cari T. JoNEs 
Carl T. Jones 


Subscribed and sworn to before me this twelfth day of 
December, 1961. 


Anwa A. Hammonp 
Notary Public, D. C. 


My Commission expires May 14, 1963 


[seaL] 


Tr. 1 
Oral Argument 


BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 


December 15, 1961 
Docket No. 14381 
In the Matter of: 


PatcHocte Broapcastinc Compayy, Ixc. 
Riverhead, New York 


Call Letters: New (WAPC) 


The above-entitled matter came on for oral argument be- 
fore Commissioners Newton N. Minow (The Chairman), 
Frederick W. Ford, Rosel H. Hyde, Robert E. Lee, T. A. M. 
Craven and John S. Cross, in Room 7134, New Post Office 
Building, Washington, D. C., at 10:00 o’clock a.m. 


APPEARANCES: 

On behalf of Interstate Broadcasting Co., Inc.: 
Maurice M. Jansky, Esq., 
Carl H. Imley, Esq., 
Loucks & Jansky, 
American Building, 
1317 F Street, N.W., 
Washington 5, D. C. 

On behalf of Patchogue Broadcasting Company: 
Mark E. Fields, Esq., 
Samuel Miller, 
1032 Washington Building, 
Washington, D. C. 


On behalf of the Broadcast Bureau: 
Thomas B. Fitzpatrick, Esq. 
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Tr. 2 
PROCEEDINGS 


The Chairman: Pursuant to our Order of November 21, 
1961 (FCC 61-1361), the Commission will hear argument 
in Docket No. 14381. We will hear argument on the ques- 
tion set out in paragraph 3, page 2 of that Order. 

We will hear counsel’s oral argument as follows: Inter- 
state Broadcasting Company, Inc., Patchogue Broadcast- 
ing Company, Inc., and Chief, Broadcast Bureau. 

Counsel for each party will be allowed 20 minutes for the 
presentation of argument. If counsel for Interstate Broad- 
casting Company, Inc., wishes to reserve part of his time 
for rebuttal, he should so state at the commencement of 
argument and the timekeeper will give a blue light signal 
indicating when rebuttal time begins. Otherwise, the blue 
light signal will indicate that five minutes remain. A red 
light signal will indicate that time for argument has ex- 
pired. 

May I have the appearances of counsel, please? 

For Interstate Broadcasting Company, Inc.? 

Mr. Jansky: Interstate Broadcasting Company is repre- 
sented by Maurice M. Jansky and Car] H. Imlay. 

The Chairman: For Patchogue Broadcasting Company, 
Inc.? 

Mr. Fields: Samuel Miller and Mark E. Fields. 

The Chairman: For the Broadcast Bureau? 

Mr. Fitzpatrick: Thomas B. Fitzpatrick. 

The Chairman: If any Commissioner does not hear all or 
part 

Tr. 3 
of the oral argument, do any of the parties object to his 
participating in the final decision of this proceeding? 

Do you, Mr. Jansky? 

Mr. Jansky: Interstate has no objection. 

The Chairman: Do you, Mr. Fields? 

Mr. Fields: No, sir. 

The Chairman: Do you, Mr. Fitzpatrick? 
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Mr. Fitzpatrick: No objection, sir. 
The Chairman: All right, Mr. Jansky, you may proceed. 


ARGUMENT ON BEHALF OF INTERSTATE 
BROADCASTING CO. 
by 
MAURICE M. JANSKY 


Mr. Jansky: I would, if the Chairman please, like to re- 
serve five minutes for rebuttal, if I may. 

I am privileged to appear here this morning on behalf of 
Interstate Broadcasting Co., Inc., licensee of Class 1-B sta- 
tion WQXR. 

Just a brief note as to how we got here. The application 
of Patchogue Broadcasting Company proposes the utiliza- 
tion of 1570 kilocycles with a power of 1 kilowatt within 
daytime operation. WQXR, as is well known, is a Class 
1-B station on 1560 kilocycles with a power of 50 kilowatts 
in New York City. 

When the Patchogue application was pending we filed an 


objection to the grant and asked that it be assigned for 
hearing because of the interference that would result to 
WQXR. The Commission denied our objection and granted 
the application without 


Tr. 4 


hearing, and under Section 309(c) of the Communications 
Act we filed a protest. The Commission denied that pro- 
test. All of the denials were premised upon the fact that 
the interference occurred beyond the 0.5 mv/m contour, 
which under the Rules of the Commission was alleged to 
be the limit of protection of WQXR from adjacent channel 
interference. 

‘As the Commission knows, we took the denial of that pro- 
test and the denial of the previous protest and the order 
granting the Patchogue application to the United States 
Cirenit Court of Appeals for the District of Columbia 
Circuit. 

The Court of Appeals reversed the Commission. Of sig- 
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nificance to this matter today, the Court of Appeals in the 
concluding paragraph of its opinion said: 


“We hold, therefore, that Interstate sufficiently pleaded 
aggrievement to show it was a party in interest within the 
meaning of Section 309(c) of the Communications Act of 
1934, as amended. Consequently, the orders appealed from 
will be set aside— 

Those orders, as I stated, were the order denying the 
protest and the order granting the application. Both of 
those orders had been set aside by the Court. 


‘¢‘__s9 the Commission may conduct a hearing on Pat- 
chogue’s application, at which Interstate will be a party. 
We emphasize the fact that we intimate no opinion on the 
merits of the protest.”’ 


Tr. 5 


It is our opinion that that opinion of the Court setting 
aside the order granting Patchogue’s application deter- 
mines the nature of this matter. 

You will remember that Section 309(¢) of the Act at the 
time we filed our protest contained a provision, and I 
quote: 

“The Commission shall . . . designate the application 
for hearing upon issues relating to all matters specified in 
the protest as grounds for setting aside the grant, except 
with respect to such matters as to which the Commission, 
after affording protestant an opportunity for oral argu- 
ment, finds, for reasons set forth in the decision, that, even 
if the facts alleged were to be proven, no grounds for set- 
ting aside the grant are presented.” 

The Court has already set aside the grant of the applica- 
tion so that the Commission may conduct a hearing on 
Patchogue’s application. Thus, the Court, in its opinion, 
carried this matter beyond the quoted provisions of the 
statute. It held that the allegations of Interstate were of 
such a character that the orders of the Commission should 
be set aside.”’ 

Commissioner Ford: Don’t you think the Court had in 
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mind the provisions of this statute when it provided for a 
hearing without specifying what kind of a hearing? 

Mr. Jansky: I think in the nature of the matter. Com- 
missioner Ford, since the order has been set aside, the 
Court beyond that fact and said that a hearing should 
be had, and in that 

Tr. 6 
respect now all that remains is an evidentiary hearing. 

Commissioner Ford: The Court is never at a loss for 
words to express what it means, is it? Here it said hear- 
ing and the statute that you just read says an oral argu- 
ment to make the determination. If the Court had not had 
the statute in mind would it have said hearing, or would it 
have been more specific and said evidentiary hearing? 

Mr. Jansky: I think it was very specific. It set aside the 
order. The statute provides for oral argument prior to 
setting aside the granting of the application. The Court 
has gone beyond that. 

Commissioner Ford: Don’t you see that you are right 
back where you were when you filed the protest, and if that 
argument is sound, aren’t we back to the hearing position 
under the statute? 

Mr. Jansky: My argument is that the Court of Appeals 
has taken us beyond that point. 

Commissioner Ford: You mean you are not at the pro- 
test? 

Mr. Jansky: We are beyond the initial stages of the pro- 
test. We are back to the point where the Court has set 
aside the order granting the application. 

Commissioner Ford: I thought in your brief today you 
contended we are back at the place where the protest had 
been filed. 

Mr. Jansky: I think my brief makes it abundantly clear 
we are back just where I said we were. 

Tr. 7 

Commissioner Ford: Before the protest. 

Mr. Jansky: We are back now to a hearing on the appli- 
cation. 
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Commissioner Ford: With no protest, and if we don’t 
have a protest, how can we have any issue? You have 
to have the protest in here to draw the issues. 

Mr. Jansky: That is correct. 

Commissioner Ford: Then we are beyond the applica- 
tion. We are at the stage of the protest. 

Mr. Jansky: No, we are now arguing on the scope of the 
issues and that is where the Court left this matter, in my 
opinion. 

Commissioner Ford: On the basis of the protest? 

Mr. Jansky: On the basis of the protest, that is correct. 

Commissioner Ford: All right. 

Mr. Jansky: Significantly, the Court also said: 


‘‘We emphasize the fact that we intimate no opinion on 
the meirts of the protest.’’ 


And this is necessarily so. There has been no trial. There 
has been no evidentiary hearing. Until such is had the 
Court properly refrained from passing upon the merits of 
the protest. 

The protest, in our opinion, raises very fundamental, all 
encompassing, issues that can only be concluded after a 
full and complete evidentiary hearing. 

These issues bring into force and understanding certain 
rules of the Commission. They generally may be denoted 
as rules defining the limits of primary service and the 
allocation 

Tr.8 


rules of the Commission. It must be remembered that 
the Supreme Court in Columbia Broadcasting System, 
Inc. v. United States, 316 U.S. 407 at page 422, properly 
stated with regard to the rules of the Commission: 


“they must be taken by those entitled to rely upon them 
as what they purport to be—an exercise of the delegated 
legislative power—which, until amended, are controlling 
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alike upon the Commission and all others whose rights 
may be affected by the Commission’s execution of them.’’ 


Notwithstanding some of your previous pronouncements 
in decisions to the contrary, the Commission’s rules de- 
fining primary service are not the same as your allocation 
rules. The definitions of primary service area are con- 
tained in your Rule 3.11(a) and 3.1S2(f). 

Commissioner Ford: You don’t make any contention that 
we don't have the authority to adopt rules which prescribe 
the nature of the service to be rendered by each class of 
licensed station or each station within any class, and you 
don’t contend we don’t have the authority to establish 
areas or zones to be served by the station? 

Mr. Jansky: No, sir. 

Commissioner Ford: So that the Commission would have 
the authority under the statute to limit a Class 1-B station 
to the 0.5 mv/m. 


Mr. Jansky: I think by adoption of a rule, yes. 


Tr. 9 


Commissioner Ford: And if the Rules do provide that, 
and you are seeking protection beyond what the rules pro- 
vide, you are entitled to nothing, it would follow, wouldn’t 
it? 

Mr. Jansky: I would prefer that you await my argu- 
ment which I think is an answer to that. 

Commissioner Ford: Let’s remember this question be- 
cause I want an answer to it before you get through. 

Mr. Jansky : ‘The term ‘primary service area’ of a broad- 
cast station—I am reading from your rules—means the area 
in which the groundwave is not subject to objectionable in- 
terference or objectionable fading.”’ 

Rule 3.182(f) of the Commission’s rules shows that in 
northern areas, such as Long Island, with which we are 
here dealing, 0.1 mv/m may constitute primary service. 
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The limitations upon primary service are noise and 
objectionable interference, interference created, if you will 
pardon me, by approval of the Commission in the case of 
interference from other broadcast stations. 

Your allocation rule for Class B stations is set forth in 
Rule 3.182(a)(1)(ii). In brief, they prescribe that the 
Class 1-B station is protected from interference from other 
stations to its 100 uv/m groundwave contour from stations 
on the same frequency. The same rule applies to Class 1-A 
stations. 

Commissioner Craven: This is an ajacent channel case, 
isn’t it? 

Tr. 10 


Mr. Jansky: Yes. 

The affidavits we filed with our protest establish clearly, 
considering documents filed in our Clear Channel Pro- 
ceedings with respect to noise levels, that WQXR has a 
primary service area way beyond its 500 mv/m contour. 
The affidavit shows the net effect of all the pending appli- 
cations which were considered by the Court of Appeals 
in its opinion that would destroy this primary service 
area. In respect to area it is approximately 25 percent 
of the WQXR’s present service area. 

Commissioner Ford: Have you finished your part of the 
argument dealing with establishing where the primary 
service area is, because I have some questions on that? 

Mr. Jansky: All right. 

Commissioner Ford: You cite 3.182(a)(1)(ii) as saying 
the term primary service area of a broadcast station means 
the area in which the groundwave is not subject to ob- 
jectionable interference or objectionable fading? 

Mr. Jansky: That is correct. 

Commissioner Ford: Then Section 3.22, which I don’t be- 
lieve you cited— 

Mr. Jansky: I did not, 
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Commissioner Ford: Provides that a Class 1-A station 
is a dominant station on a clear channel, and so on, and 
says its primary service area is free from objectionable 
interference from other stations on the same or adjacent 
channels, and then we go 

Tr. 11 
over to Section 3.28, and it says that individual assignments 
of stations to channels which may cause interference to 
other United States stations only shall be made in ac- 
cordance with the provisions of this part to the respective 
classes of stations involved, and then it says for determi- 
ning objectionable interference see section 3.182 and 3.186. 
3.186 has to do with technical measurements, so it is not 
appropriate. So we get to Section 3.182, and in relating 
that to the class of station involved, Section 3.182 (a) (1) (ii). 

Mr. Jansky: I just adverted to that rule. 

Commisisoner Ford: That is right. Protection is given 
to the 500 uv/m contour from stations on adjacent channels 
for both day and night operations. Then it goes over 
to (f), Section 3.182(f), and it lists the .1 to the .5 for rural 
areas, and all of these are based on the absence of objec- 
tionable fading, the usual noise level in the area, and the 
absence of limiting interference. 

Mr. Jansky: That is correct. 

Commissioner Ford: And limiting intereference is de- 
fined in 3.182, and if we are to find the rule for that, that 
is in 1.281 (ii), and then it says: ‘‘Protection is given to 
the 300 uv/m groundwave contour.”’ 

Now, the Commission time after time after time has 
ruled that a 1-B station is entitled to protection only to 
the 500 uv/m contour, and yet you say in citing only two 
sections from our 
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standards, three sections you cite in your brief, that you are 
entitled to protection out to the .1. 
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Mr. Jansky: Commissioner Ford, if you please, I haven’t 
argued as yet that we are entitled to protection. 

I am attempting to demonstrate to the Commission, as 
my argument will develop, that for years and years WQXR 
has rendered a primary service beyond its 500 uv/m con- 
tour, and I will point out that in the rest of my argument. 

Commissioner Ford: Primary service is limited by objec- 
tionable interference under the rules. Our whole theory 
of allocation has been that we are going to take it away 
from everybody beyond that if necessary to grant other 
licenses, so you are entitled to nothing beyond the 500 
uv/m contour. 

Mr. Jansky: If the Commissioner please, I am trying to 
point out as clearly as I can in this argument that your 
rules defining what primary service is are different, and 
there is no objection to this, are different than your allo- 
cation rules. Primary service does go beyond the 500 
uv/m., and that primary service of WQXR has existed here. 
That was all pointed out in our protest. This has existed 
for years, and the basic question for the Commission is 
do you just because you have an allocation rule that says 
the limit of protection is 500 microvolts, do you because of 
that necessarily conclude that if you take it away you have 
a public interest requirement here, and that is the bone of 
my next argument. 


Tr. 13 


Commissioner Craven: Do you claim that you have a 
right? 

Mr. Jansky: The Court has said so. 

Commissioner Ford: A right to what? 

Mr. Jansky: A right to a hearing. 

Commissioner Ford: But not to protection beyond the 
500 uv/m contour? 

Mr. Jansky: If you please, the Commission, as the rest 
of my argument would clearly point out, exists not just 
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for the protection and benefit of broadcasters. The Com- 
mission exists primarily for the protection and benefit of 
the broadcast listener. 

Commissioner Ford: If your argument is sound, do we 
have to have a hearing on every single application, includ- 
ing Class +’s? 

Mr. Jansky: Where there is service. 

Commissioner Ford: Any time a signal is received out 
to the .1, don’t we have to have a hearing? 

Mr. Jansky: Not necessarily. It depends on the factual 
situation. In this case, yes. 

Commissioner Ford: Aren’t you, in fact, trying to get 
us to adopt the unique service rule, which we did away 
with in 1957? 

Mr. Jansky:I think if you please, the obligation and 
responsibility of the Commission with regard to broad- 
caster service exists under the statute whether you have the 
unique service rule or not. 

Commissioner Ford: You mean our standards of allo- 
cation 
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mean nothing; that we have to have a hearing in every 
case if somebody wants it and makes the allegations? 

Mr. Jansky: In this particular case, the Court said so on 
the basis of the allegations made by WQXR in its protest. 

Commissioner Ford: This question of what the rules 
mean is not a factual question, is it? It isa legal question 
subject to interpretation? The Court hasn’t ruled on what 
that rule means, has it? 

Mr. Jansky: No. The point of my argument with regard 
to these rules was to clearly show that under your rules 
we had a primary service going beyond the half mill 
contour, and that it existed there. 

Commissioner Ford: As I read the rules your primary 
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service area is limited. So long as you are not interfered 
with, it goes out there, but once you are interfered with, 
and the Commission has received the right to grant sta- 
tions causing that interference up to the 500 uv/m contour, 
then you have no primary service beyond that. 

Mr. Jansky: We have no primary service where it is 
destroyed by interference; that is correct. 

Commissioner Ford: And the Commission reserves the 
right to destroy it. 

Mr. Jansky: The point I was making is the one you just 
stated; that until that interference is created we do have 
it, and the interference has yet to be created so we do not 
have it. 


Tr. 15 


The Chairman: Does your argument rest, Mr. Jansky, on 
the unique service that WQXR provides? 
Mr. Jansky: The allegations of the protest sought to 


establish, as the Commission is quite familiar with, that 
the service of WQXR is an unduplicated service in all this 
area. We believe this is a service of the kind and character 
that we are entitled to show in a hearing and should be pre- 
served rather than to have a proliferation of just another 
service. 

The Chairman: Right. That is really the heart of it? 

Mr. Jansky: That is the heart of the argument. 

Commissioner Craven: I understand your appeal is 
based on economic injury due to the loss of listeners? 

Mr. Jansky: That was for the purpose of establishing 
our standing, and the Court said we had standing. The 
co-pending applications threatened us with loss of 25 per- 
cent of this primary service area that we now enjoy. 

Our files, because we have received copies of them, en- 
tirely unsolicited, our files have many, many letters of 
complaints by listeners in these areas. The one that was 
granted that we took to court, that we lost on, the Kingston 
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application, there are many letters complaining by citizens 
in the Kingston area that they have lost the WQXR service. 
Commissioner Ford: Aren’t you really seeking the pro- 
tection that a Class 1-A hast 
Mr. Jansky: If you pardon me, the rules defining the 
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requirements for Class 1-A and 1-B for daytime hours are 
identical. 

Commissioner Cross: But on the basis of this, if there 
were no other station within 30 kilocyeles of you, and you 
were the only station on that channel, you would go even 
further than you go. 

Mr. Jansky: Our primary service would be limited by the 
atmospheric and man-made noise, that is correct, and ac- 
tually in the affidavits filed with our protest we show that 
the limit of our primary service was not 100 microvolts, 
but it was something within that. It came in the area here 
under consideration, in the order of 154 microvolts, the 
limitation being one of noise. 

Commissioner Cross: Do I understand your argument to 
be the fact that you have no limit, despite the rule gives 
you protection only to your half mill, that the fact that 
you have enjoyed this because the Commission has not 
seen fit to put any other stations on the adjacent channel, 
that you have in some way established a squater’s right? 

Mr. Jansky: If the Commissioner please, we established 
in the Court proceedings that we had standing to object. We 
established, as I have said earlier, that the Court opinion 
said we were entitled to a hearing. 

At that point I go beyond the rights and privileges 
of WQXR. I raise the fundamental question that here 
is a service over 
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a large area unduplicated and, in our judgment, unique, and 
I as an advocate can say the best broadcast service in the 
country, that is going to be destroyed. 

You have an obligation under the statute, as the first Fed- 
eral Radio Commission did, to consider the benefit, the 
rights, the interest of the listening public, and that is all 
we ask. 

We believe that with an evidentiary hearing we can estab- 
lish that the listening public is better served by the main- 
tenance of our service than the establishment of the sta- 
tion in Riverhead or the station in Hartford or the station 
in Allenville, New York, or Doylestown, Pennsylvania, all 
of which are outlined in the affidavit which I filed with my 
brief. 

Commissioner Ford: Hasn’t the Commission considered 
that very extensively in its Memorandum Opinion and 
Order of May 16, 1961? 

Mr. Jansky: In denying our petition to enlarge the is- 
sues? 

Commissioner Ford: That is right. 

Mr. Jansky: I don’t think the Commission considered it 
adequately, and I think the Commission’s opinion, as I will 
bring up at the appropriate time, clearly did not comply 
with the opinion of the Court reversing the Commission in 
that case. 

Commissioner Ford: Can we get back to your statement 
that Class 1-A and Class 1-B are provided the same protec- 
tion? 

Tr. 18 

Mr. Jansky: I think the limitation to Class-A is also 500 
microvolts. 

Commissioner Ford: This is all covered in 3.182. 

Mr. Jansky: No, this provision would be in the same rule 
that I read for the Class 1-B. 
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Commissioner Ford:I beg your pardon. It is 3.1$2(a) 
(22). 

Mr. Jansky. the Clear Channel case in Section A and in 
Section B lists another series of channels in which 1560 is 
listed and then when you get over to 3.1$2(a)(1) it deals 
with the protection that the ones listed in Section (a) of 
3.25 are entitled to. and when you get to (ii) it deals with 
the ones listed in 3.182(b), and the provisions are different. 

Mr. Jansky: I said the protection requirements were the 
same. I read from Section 3.182(a)(1). The Class 1 sta- 
tions in Group 1-A are those assigned to the channel allo- 
cated in 3.25(a) and going to the column on the next page: 
‘Protection is given to the 500 uv/m groundwave contour 
from stations on adjacent channels for both day and night- 
time operation.’’? I said the daytime protection for 1-A’s 
and 1-B’s are identical. 

Commissioner Ford: Daytime you are talking about? 

Mr. Jansky: That is all we are dealing with here. Night- 
time it is different because a 1-A has no duplication. 

Commissioner Ford: I can’t agree with that because it 
says here specifically during daytime the Class 1 station 
is protected to the 100 uv/m groundwave contour. 
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Mr. Jansky: That is the same as the stations on the 1-B 
channel. 

The Chairman: Mr. Jansky, I am sorry, you have had the 
red light, but if there are any questions from the Com- 
missioners. 

Commissioner Ford: I think this is a very important 
case, and I have several more questions, and they deal with 
the factual issues that he wants us to designate for hear- 
ing because the first one we have talked about is the one 
involved in the legal question, and that can be settled right 
here as well as in an evidentiary hearing, and I would like 
to know what the other things are that can’t be settled 
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here to which you are entitled or require an evidentiary 
hearing. 

Mr. Jansky: The issues that we suggest for the eviden- 
tiary hearing are set forth on page 10 of the brief we filed 
yesterday, the memorandum of law. 

Commissioner Craven: Do you have an extra copy of that 
brief somewhere? It didn’t get in my files. 

Commissioner Ford: You see, it is on page 10, your issue 
‘‘b?? ig the source of my question as to whether or not 
you didn’t think you were entitled to the same protection 
as the Class 1, because here we are talking about the other 
channels in New York City for which you want to maintain 
a competitive situation in the protection that you are seek- 
ing here. 

Mr. Jansky: I am talking in that regard about existing 
facts today. Now, the truth of the matter is that most of 
the clear channel stations, the 1-A stations, in New York 
City, are on 

Tr. 20 


frequencies where the adjacent channels are likewise clear 
channel stations or likewise clear channel frequencies. 
Those are frozen in your Clear Channel Document, and 
you have not, and have not for years, and your rules will 
not today permit daytime stations on those adjacent fre- 
quencies. 

Commissioner Ford: Now, what you are really concerned 
with here is the programming, the unique programming of 
WQXR, which seems to be undisputed as to its excellence, 
but what you really want to do is to protect that pro- 
gramming beyond the protection that the Commission has 
afforded it under our rules. 

Mr. Jansky: What I am here arguing—and it is prob- 
ably my own fault that I can’t make it clear—the Court 
has found that we are entitled to be heard, and we are argu- 
ing now beyond that, that you as protectors of the public, 
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that you in the administration of the standards of the 
Act have a responsibility, if we can establish in this hear- 
ing, to determine whether the public is going to be bene- 
fited more by the establishment of these other stations and 
the loss of the WQNR service, or whether it will be more 
benefited by the maintenance of WQXR’s service. 

Commissioner Ford: If you are not entitled to any pro- 
tection, I had a question to begin with about if we have 
the authority to adopt the rules, if the rules do mean 
that you are limited in protection to the 500 uv/m contour, 
then my question is then you are not entitled to anything 
beyond that contour? 

Mr. Jansky: But you see, Commissioner, you keep argu- 
ing—and, 
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pardon me, I withdraw that statement—you keep ques- 
tioning on the basis that I am arguing here rights of 


WQXR. 

We are properly before you, and I am arguing more that 
it is your obligation to protect the rights of the listening 
public. 

Commissioner Ford: Well, hasn’t the Commission con- 
sidered that very thoroughly in its rule making proceeding, 
and come to a conclusion that the rights of the listening 
public can best be protected by local outlets and by the 
allocation scheme that we have adopted? 

Mr. Jansky: I don’t think that is necessarily true at 
all. The statute still exists. 

Commissioner Ford: Let me ask you this question: If 
we decided that you are entitled to protection, or we grant 
you protection one way or the other through a hearing 
of some sort out to the one millivolt per meter contour, 
isn’t the other side in a position to come in and say by 
your very rules you have violated your rules? You say 
you are only going to protect them out to the 500 uv/m, 
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and wouldn’t they be in the position to go to court and 
have the court tell us you have violated your own rules? 

Mr. Jansky: On a decision based upon an evidentiary 
hearing in this proceeding, I would be charged with re- 
sponsibility of establishing clearly that it was in the best 
interest of the listening public to maintain this service; 
no, I don’t think so. 
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Commissioner Ford: How do you get entitled to produce 
program evidence in a hearing of this kind? 

Mr. Jansky: Because, as I tried to make clear, Com- 
missioner, you have an existing service here, an existing 
service which is utilized by thousands and thousands and 
thousands of people, as our protest shows. 

Yon now are considering whether, without even an evi- 
dentiary hearing, vou just remove that. I say you have an 
obligation to listeners under the act. 

The Federal Radio Commission said that in its 2nd 
Annual Report, and I quote: ‘‘The Commission is convinced 
that the interest of the broadcast listener is of superior 
importance to that of the broadcaster, and it is better 
there should be a few less broadcasters than that the listen- 
ing public should suffer from undue interference.”’ 

Commissioner Craven: I think that you are primarily 
concerned about the economic effect it has on WQXR. I 
don’t see that you are looking out for the dear listeners 
so much. 

Mr. Jansky: I don’t read the issues that way at all, 
Commissioner Craven: ‘‘To determine the extent of the 
interference, the nature of the service thereto to other 
service thereto,’’ also raises the financial injury question. 
It raises the issue as to the nature and character of the 
program services proposed by Patchogue as well as 
WQXR, and the issue with respect to the nature thereof 
relates to the other services in the area. I 
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think that goes much beyond the economic injury. 

Because of our allegations, we are compelled with the 
Court's opinion to also establish the economic injury threat, 
which I believe you can do when you are taking away 25 
pereent of our service area with all the pending applica- 
tions involved. 

Commissioner Cross: Counselor, I am having a little dif- 
fieulty in following your argument to the extent that if we 
permit you, assuming that we accept the statement that 
WQXR is as excellent as you say it is—and I have no 
guarre] with that—but if we permit WQXR to go out to 
its .1 mill contour, are we not thereby opening the way for 
every other 1-B to go out to its .1 mill on adjacent channels? 

Mr. Jansky: If the Commisisoner please, upon proper 
allegations, upon proper pleadings, which the courts have 
said are sufficient, yes, you might have that problem. 
I have only tremendous admiration for the Commission in 
its handling of these problems, but the statute in our judg- 
ment requires this consideration in circumstances properly 
pleaded. 

Commissioner Cross: Then you are pleading for a 
unique, so to speak, rule or flexible rule, where the cir- 
cumstances could say, ‘‘ Well, it will be .1 if you have good 
programs, and one half mill if they are not so good’’? 

Mr. Jansky: Of Course, you know your rule gives us 
protection out to the 100 mv/m contour from co-channel 
stations. 

Commissioner Cross: Why co-channel? 
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Mr. Jansky: But I could make the argument as I did in 
iny protest, that the protection rule is grossly inconsistent, 
and it is. If you allow the interference to the 500 micro- 
yolt contour from adjacent channels, what good is the 
100 u/v/m protection? 
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Commissioner Ford: Isn’t it pointed out in the opinion I 
have given? 

Mr. Jansky: Yes, and the Court of Appeals in the Demo- 
crat Printing Company case dealt specifically with that 
question, and said you can’t argue that way. It is a loss 
regardless to us. To the listener, it is gone. 

Commissioner Ford: The conditions there were consider- 
ably different than they are here? 

Mr. Jansky: Granted the factual situation wasn’t iden- 
tical. 

The Chairman: Turning a minute then to the unique 
service argument, if instead of being a good music-news 
station, there was a rock and roll station, and it was 
bringing nevertheless a unique service; there were no rock 
and roll stations serving the area. Would you still advo- 
cate that the Commission adopt the unique service prin- 
ciple? 

Mr. Jansky: In the factual situation you present, I think 
it could be properly argued. 

The Chairman: That is why I wanted to be very precise. 
We have been talking mostly about the rules. I want to be 
very precise on the nature of your argument about unique 
service. It is not what the service is, but it is the fact that 
it is something 
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different that the community is receiving. 

Mr. Jansky: It is essentially the argument that if this 
is a worthwhile service, and if it doesn’t exist except from 
this station, and, as our allegation showed, there are thou- 
sands and thousands enjoying it, I don’t think you can take 
that way just because of an allocation rule without a hear- 
ing, without an opportunity to prove that the public is 
not served; that the public interest is not served by the 
removal of that service. 
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Commissioner Ford: The chipping away, as long as it 
goes on outside of your protected contour, that is some- 
thing to which you are not entitled, isn’t that the condi- 
tions under which you took this license in the first place? 

Mr. Jansky: No, we got these licenses way back before 
those rules existed. 

Commissioner Ford: You didn’t get the 1-B until what, 
19572 You didn’t go to 50 kilowatts. 

Mr. Jansky: It was earlier than 1957. I forget the exact 
date. but we had 1-B when we had only 10 kilowatts. We 
had a 1-B classification. 

The Chairman: Are there any other questions of Mr. 
Jansky!? 

Thank yon, sir. 

Commissioner Craven: I would like to find out from him 
whether he has covered all of the points he wanted to 
cover? 

Mr. Jansky: Well, the rest of the points that I wanted to 


cover consisted primarily of citations to cases that sup- 
port my 
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argument clearly, and I wonder if I might advert to just 
two of them. The others, if possible, I would submit. 

Commissioner Craven: Aren’t they contained in this 
rnemorandum ? 

Mr. Jansky: Not entirely, no. I would refer to the de- 
cision in the National Broadcasting Company case versus 
United States, at 319 U.S. 190, which dealt with a compara- 
tive consideration, but you have exactly that here, a com- 
parison of proposed service with an existing service, in 
which the Court said: 


“The Commission’s licensing function cannot be dis- 
charged, therefore, merely by finding that there are no 
technological objections to the granting of a license. If 


58 


(Tr. 27) 


the criterion of ‘public interest’ were limited to such mat- 
ters, how could the Commission choose between two appli- 
cants for the same facilities, each of whom is financially 
and technically qualified to operate a station? Since the 
very inception of federal regulation of radio, comparative 
considerations as to the services to be rendered have gov- 
erned the application of the standard of ‘public interest, 
convenience, or necessity.’ ”’ 


And in the Democrat Printing Company case— 

The Chairman: What case was that last one? 

Mr. Jansky: National Broadcasting Company versus 
United States, 319 U.S. 190, page 216. 

The Democrat Printing Company versus Federal Com- 
munications 
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202 F. 2d 298, page 301: 


“Tf the requirements of the public interest are to be 
satisfied, the Commission must consider not only the public 
benefit from the operation of the new station, but also 
any public loss which it might occasion. Only by such a 
balancing can the Commission reach a legally valid con- 
clusion on the ultimate question of the public interest.’’ 


We assert that that is what must be done here. 

Nhe Chairman: Are there any other questions? 

Thank you, Mr. Jansky. 

Mr. Jansky: I don’t know, do I have any rebuttal oppor- 
tunity at all? 

The Chairman: We will give you a few minutes. We will 
have a unique service rule. We will allow you three min- 
utes, Mr. Jansky. 

Mr. Fields, you may proceed. 


59 


(Tr. 27) 


ARGUMENT ON BEHALF OF PATCHOGUE 
BROADCASTING CO. 


by 
MARK E. FIELDS 


Mr. Fields: May it please the Commission, my name is 
Marke E. Fields. I represent the applicant here which 
received a construction permit for a station in Riverhead. 
We constructed the station pursuant to that permit. 

We filed our license application Form 302 last year some- 
time, or many months ago, and requested program test 
authority. and that program test authority has never been 
granted because of this 


Tr. 28 


proceeding in court and before the Commission. So the 
station sits there aac pcraee I think that— 


Commissioner Cross: Counsellor, when you constructed 
this station without getting your C.P. you were well aware 
that you only did this at your own peril? 

Mr. Fields: We had a C.P. We knew appeal was pend- 
ing. 

Commissioner Cross: You did this at your own peril; you 
are not trying to hold up now that you have in some way 
or another been treated badly by this Commission? 

Mr. Fields: Frankly, we expected an appeal from Mr. 
Jansky. 

The Chairman: The real estate has probably gone up 
anyway, hasn’t it? 

Mr. Fields: I think that the Court’s decision turns on 
standing. I think the Court of Appeals decided that WQXR 
has standing to appear at a hearing of some sort and pre- 
sent public interest reasons why our grant should be va- 
cated or reversed or not made again, however you want 
to put it. 
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The Court, when it gives WQXR standing, is saying 
that WQXR is entitled to present public interest reasons 
why the grant should not be made. 

WQXR essentially is saying that there is one public in- 
terest reason why the grant should not be made; namely, 
that WQXR renders some service of an intensity between 
0.1 and 0.5 mv/m to an area on Long Island where that 
service would be destroyed by our station, and WQXR also 
renders like service in other 


Tr. 29 


directions from New York City, which would be destroyed 
by other applications which are pending before the Com- 
mission. Therefore, WQXR argues that you must have an 
evidentiary hearing to weigh the value of the programming 
of each station to the alleged interference areas. 

In our case WQXR says you have to have an evidentiary 
hearing to weigh the value of its service to this area on 
Long Island where it would receive interference from us. 

I think that the Commission today at this oral argument 
can look at the extent of the WQXR service which is alleged 
would be interfered with, and on the other hand, the Com- 
mission can look at what is involved in these other pending 
applications, 

It seems to me that the Commission should look at the 
figures involved and the number of people who would be 
affected by these, the number of people who would be gain- 
ing service from our application, or if you want to look 
at as WQXR’s loss, considering five applications, the num- 
ber of people who would be gaining service from these five 
applications is so much greater than the number of people 
who would allegedly receive interference from WQXR 
that I think you can make a decision on that basis. 

It seems to me that WQNR is coming in here with asser- 
tions which are unreasonable on their face. The interfer- 
ence area, where WQXR alleges it will receive interference 
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from our application, is shown in a map, which is attached 
to their protest, and they attached a similar map, which 
was made at a later date, to 
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their brief, which they filed in this case yesterday. 

They show that the interference area is on Long Island. 
Is is a very narrow strip, and according to their figures 
they say that the interference from us would involve a 
population of 11,639. 

Now. I think it is important to note that this alleged 
interference is all beyond their 0.5, and therefore it is sub- 
ject to greater interference from noise and atmospheric 
conditions than would be true if it were, let’s say, a signal 
intensity of 0.5. 

WQXR claims listeners in this area, and in court they 
made a showing about listeners they have in this area. They 
find that in this area their program guide has 46 subscribers, 
and they make an allegation that according to reliable sur- 
vers made by Pulse, Inc., the ratio of listeners to WQXR 
Program Guide subscribers is perhaps twenty to one. They 
say they have 46 subscribers here. 

On the basis of that ratio, they would have 920 listeners 
in the area. Now, I think that on this oral argument you 
can look at these 920 claimed listeners that they have in 
this area, and you can weigh that against the benefits of 
this grant. 

Commissioner Hyde: Mr. Fields, are you arguing that in-, 
terference is de minimus and isn’t of sufficient extent to 
warrant being considered as a factor in the decision? 

Mr. Fields: I think that in an argument on demurrer, 
which I think this is, the Commission can look at these 
allegations and 
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see if they would constitute ground for denying the appli- 
cation if they were all true. 

Now, you take WQXR’s allegations, and it alleges a cer- 
tain number of subscribers in this area, and it alleges a 
certain ratio of listeners to subscribers, and you can look 
at that and weigh that against the gains from this applica- 
tion. 

Commissioner Hyde: Then I take it you would not con- 
sider the interference factor as a de minimus factor; that 
we actually should weigh the gains against the losses? 

Mr. Fields: Commissioner Hyde, as I read the opinion 
of the Court of Appeals, the Court is satisfied that WQXR 
has made a showing that it has some listeners in the inter- 
ference area and that the Commission is obligated to look 
at the public interest if that is detroyed. 

Commissioner Hyde: Now, can we look at the public in- 
terest; that is, examine the gains against the losses with- 
out finding out what we are losing in terms of the pro- 
grams and comparing it with what we would have substi- 
tuted? 

Mr. Fields: I think that you can look at what would be 
gained and what would be lost in terms of certain facts 
which are already in the record here in terms of the number 
of people involved in the respective areas, and the allo- 
cation for Riverhead is for a second station. 

Commissioner Hyde: It we undertake to decide the cases 
on a statistical basis, weighing the potential new listeners 
against 
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the projected loss in numbers, wouldn’t we have to assume 
that there are no differences in service at all? 

Mr. Fields: No, sir, I don’t think you would have to 
assume that there are no differences. 
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Commissioner Hyde: Then how can you make a Judgment 
on a statistical basis unless you do assume that we are 
dealing statistically with matters of the same merit? 

Mr. Fields: I think that where the figures involved are 
disproportionate enough, as they are here, and where you 
look at the location of the interference area in relation to 
New York City and Riverhead, and you look at the num- 
ber of allocations you now have in Riverhead, on that 
basis you can determine whether destruction of this service 
might or might not be in the public interest, even assum- 
ing it was a superior service. The point I am trying to 
make is that superior program service is a factor to be 
weighed by number of listeners to be gained by new sta- 
tions. and the addition of a second station for the city pro- 
viding a first choice of transmission service is also to 
be weighed. 

Commissioner Hyde: Unless we see the service how are 
we to know it isn’t exactly like that which they already 
have? 

Mr. Fields: Which service, sir, ours or theirs? 

Commissioner Hyde: I understood you to say we should 
consider the addition of a second service against the loss 
that might occur to the protesting station; right? 
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Mr. Fields: Yes, I think you can weigh that on the basis 
of the facts here. 

Commissioner Hyde: But how are we to know that the 
second station wouldn’t look very much like the one we 
already have, and if so, what have we gained? 

Mr. Fields: When you say the one we already have, are 
you referring to the protestant station? 

Commissioner Hyde: I supposed that there must be 
another one in the community. 

Mr. Fields: In Riverhead, sir? 

Commissioner Hyde: In Riverhead. 
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Mr. Fields: Well, I think that— 

Commissioner Hyde: I was referring to your argument 
that we should have a second station. 

Mr. Fields: Yes, sir. 

Well, the Commission has a rule providing that the same 
person or corporation cannot have two stations in the same 
community. In fact, not even so close that there is great 
overlap of their service areas. 

Now, the Commission in various decisions has found that 
the factor of providing a second local transmission facil- 
ity to a city and thereby providing a choice of local trans- 
mission facilities for local self-expression is an important 
factor in deciding which applications to grant or deny. 
That is the factor I am asking you to look at here. 


Tr. 34 


Commissioner Craven: Here is the thing that is before 
us today; to determine whether the facts alleged in the 
protest were proven grounds for setting aside the grant of 
the instant application. 

Now, what argument have you got to show that no ground 
has been presented if the facts as alleged are true? 

Mr. Fields: I think that if the facts alleged are true, 
the inference which WQXR claims would not be enough 
to warrant a denial of our application in view of the number 
of persons to whom this application would bring a new 
service, and which is approximately 55,000 persons, a much 
greater number of people than those who would be de- 
prived of the WQXR service, and also the public interest 
benefit in providing a choice of local transmission facilities 
in Riverhead. 

What I am saying essentially is that assuming that 
WQXR has a superior service, a superior service to one 
person cannot necessarily outweigh providing a new serv- 
ice to an infinite number of new listeners from the pro- 
posed application. 
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Commissioner Ford: Are you arguing we have got to 
eonsider this programming issue that has been presented 
here by evidence? 

Mr. Fields: No, sir, I think you can decide this on— 

Commissioner Ford: But if we make those choices, we 
have to have some factual basis on which to make those 
choices. We have got to take something outside of what 
the protestant alleges. 

Mr. Fields: I don’t think so, sir. The protestant alleges a 
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superior program service, and he makes lengthy allega- 
tions about why it is superior. 

Commissioner Ford: My point is, though, is he entitled 
to any consideration on that, because all the interference, I 
think, is readily admitted is between the .1 and .5? 

Mr. Fields: Yes, it is admitted by all parties, but as I 
read the opinion of the Court of Appeals— 

Commissioner Ford: Did the Court give them any rights 
in that area other than a right to be heard? 

Mr. Fields: The Court specifically gave them only stand- 
ing as a party. It did not say that they as a private 
party were entitled to protection of this service. 

Commissioner Ford: All it said was they were entitled to 
be heard? 

Mr. Fields: Yes, sir, but the Court also— 

Commissioner Ford: Now, throughout our determina- 
tion we have determined that they have nothing beyond 
their .5 mv/m contour, well, up to the .1, if there is no 
interference, but we reserved the right to create interfer- 
ence there and take it away. So is programming a factual 
issue important here at all? 

Mr. Fields: Well, in my opinion to which you refer, which 
is the Catskill opinion, Docket 13257, the Commission took 
the position that that service beyond the .5 should not even 
be considered by the Commission, but it seems to me that 
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the Court of Appeals found that there was a reasonable 
factual showing that 


Tr. 36 


there actually were some listeners of WQXR beyond that 
contour. 

Commissioner Ford: Wasn’t that only to give them 
standing, and it didn’t go into the issues of whether or not 
after having obtained that standing that they were entitled 
to any protection of any consideration for the service in 
that area? 

Mr. Fields: Those are alternative arguments. Frankly, 
I think that the Court made a clear enough finding that 
there were some listeners alleged specifically to be there 
so that the Commission cannot ignore those listeners. 

The Chairman: You are acknowledging then that the 
claim of the superior program service has got to be weighed 
here in the balance? 

Mr. Fields: For the purpose of this oral argument, I 
think we can accept the allegations in the protest as true. 
They allege in the protest they have superior program 
service, and so for the purpose of this argument we take 
that as true. I think the Court found that there was a 
prima facie showing of some unspecified number of listeners 
in that area. So we can look at the protest and see how 
many listeners WQXR alleged. 

What I am saying, even if you take that number of 
listeners and the factor of the alleged superior program 
service, you can weigh that against the facts of record 
which would show public interest. 

The Chairman: Without a hearing, you mean? 

Mr. Fields: Yes, sir. 

Tr. $7 

Nhe Chairman: Let me ask you one other question. What 
does the record show as to how many services the people 
of Riverhead receive actually? 
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Mr. Fields: I don’t think the record shows that, sir. 
When I spoke about a second service, I repeatedly used 
the word s ot transmission service. 

The Chairman: It doesn’t show how many services were 
actually received by the people in the record? 

Mr. Fields: Well. we submitted an engineering affidavit 
nine days ago in which our engineer made a statement 

about the number of reception services in Riverhead, and 
yesterday Mr. Jansky submitted a counter-engineering 
affidavit in which he took issue with the engineering find- 
ings in our affidavit. 

== Chairman: How far is Riverhead from New York 
City 

ae guestion is really a broader one than that. My ques- 
tion is. we hear so much about how the suburban areas and 
how the country is changing. Is this in the commuter 
range of people going back and forth to work in New York 
City or not? 

Mr. Fields: No, sir. The alleged interference area here 
is. according to my recollection, a minimum of forty miles 
from New York City. 

The Chairman: Forty miles from New York City. 

Mr. Fields: Which is beyond the ordinary, what you 
would call. suburban community, beyond the ordinary com- 
muting distance. 

The Chairman: It depends on where yon live, I will tell 
you 
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that. Go ahead. 

Mr. Fields: The Commission, I think, can look at the 
location of this interference area in relation to Riverhead 
and in relation to New York City. 

This interference area is within a ten-mile radius of 
Riverhead itself. The alleged area of interference does 
not include the town of Riverhead itself. It lies slightly 


68 


(Tr. 39) 


to the east of Riverhead, but the interference is within 
the ten-mile radius, and the protest of WQXR refers to it 
as interference within the Riverhead area. 

The Chairman: The interference is east of Riverhead. 
In other words, it is closer to New York? 

Mr. Fields: Than Riverhead is, yes, sir. It begins just 
outside Riverhead and extends a maximum distance of less 
than ten miles from Riverhead. 

Commissioner Hyde: What we speak of as interference 
is really a substitution of one service for another. 

Mr. Fields: Yes, sir. This is adjacent channel alleged 
interference, and I think you can look at the fact that the 
people in this interference area would be receiving a new 
service from the station in Riverhead, a community less 
than ten miles from where they live. I would call that 
local in my words, although you might say it is not local 
unless there are people who live in Riverhead, but it is a 
new service in their own area, and it would be the second 
transmission service in Riverhead. 
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You can look at the map which is attached to the protest, 
the map he submitted yesterday with his brief herein. You 
look at the distance from New York City. Those are facts 
of record. 

Now, I think that you can look at the facts of record 
here and decide that if these facts are true you would not 
be justified in making a public interest finding that this 
application should be denied because of the need of these 
people for new service, because of the number of people that 
station would serve, which is over 55,000, and because of the 
weighing of that against the small number of people the 
protestant alleges would receive interference. 

Now, the protestant has at great length mentioned other 
applications which he says should be considered here also, 
and he has at various times attempted to list what these 
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others are. He lists the total of five applications, including 
ours. which he says will cause him this interference, and 
he gives the figures involved, and he comes up with these 
firures which are attached to the brief that he filed yester- 
day. He comes up with a conclusion that he has primary 
service to 14,157,422 people. Then he totals the inter- 
ference from these five applications that he complains add 
np to 373,000. 

Commissioner Craven: But your client has 11,639, is 
that right? 

Mr. Fields: Yes, sir. 

Commissioner Craven: You say that those facts are 
true; you 
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admit those facts as being true? 
Mr. Fields: For the purpose of oral argument on a pro- 


test I would take them as true. 

I point out on page 6 of my brief that the total inter- 
ference he alleges amounts to something less than three 
percent of his claimed interference area by his definition. 

The Chairman: Mr. Fields, you have had the red light, 
but are there any questions from the Commissioners? 

Thank you, Mr. Fields. 

Mr. Fitzpatrick. 


ARGUMENT ON BEHALF OF THE 
BROADCAST BUREAU 
by 
THOMAS J. FITZPATRICK 
Mr. Fitzpatrick: Mr. Chairman and Members of the 
Commission: Commissioner Ford has raised the question 
which I will deal with, although I had not planned on it 


initially in my argument. This question of WQXR’s right. 
Certainly there is no question but that WQXR has no 
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right to protection in the area between its 0.5 and its 0.1 
mv/m contour. 

The Commission has articulated this much better than I 
can or could in its Memorandum Opinion and Order, FCC 
61-619, and in particular in paragraph 13 of that Memo- 
randum Opinion and Order, and I want to emphasize, Com- 
missioner Hyde, that the Court hasn’t held at any time in 
any proceeding, although there have been many before it 
involving Interstate, has never at any time held 


Tr. 41 


that WQXR was entitled to any protection between the 0.5 
and the 0.1. 

The only thing the Court of Appeals has ever held is that 
this interference between the 0.5 and the 0.1, because of the 
cumulative effect of a number of applications pending be- 
fore the Commission, gave it standing as a party in interest 
to either intervene in some proceedings, which was what 
the factual situation was, or to be a protestant in this pro- 
ceeding. 

Commissioner Hyde: Mr. Fitzpatrick, if we should agree 
that WQXR has no rights as such for protection, how about 
the residents in the area? Are they entitled to have the 
Commission make a comparative study and give an in- 
formed judgment before their opportunities are changed in 
any way? 

Mr. Fitzpatrick: I also planned on dealing with that later, 
but let me take it now. As I read the protest and read the 
court decision, the only question we have before us today is 
an alleged public interest injury to the listeners of WQXR, 
who would lose the specialized, unique, call it what you will, 
programming of WQXR in the interference area between 
the 0.5 and the 0.1 somewhere in Long Island, I would say, 
ten miles from Riverhead, encompassing possibly ten thou- 
sand people. I think it is 10,120. I believe they allege that 
920 of these people they can assume to be listeners, because 
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using a statistical twenty times one they have so many lis- 
teners. 46, I think, who subscribe to their Program Guide. 
That is their contention. 
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So they say that to take away this specialized, unique 
programming service from these people would be detri- 
mental to the public interest—not detrimental. The issue 
before us is not detrimental to WQXR, because WQXR 
only urged that argument to be a party in interest. 

The issue is, taking away this detrimental to the public, 
I think the Commission in answer to many of the questions 
Commissioner Ford raised and the other counsel has an- 
swered that question already generally, and they answered 
it in the same Memorandum Opinion and Order I referred 
to previously. 

This was the Ellensville case, FCC 61-619, paragraphs 14 
and 15, where they make reference to this allegation that 
the Commission must consider or is required to consider 
certainly as the guardians of the public interest, is required 
to consider the public injury that would result from these 
people losing the specialized programming of WQXR and 
the Commission at great length—and once again I think 
have articulated much better than I could—have explained 
fully the history of the unique service rule, which I know 
Commissioner Ford and Commissioner Hyde and all of the 
Commissioners who were on the Commission certainly at 
the time that we had this, why we had it and why we did 
away with it. We did away with it, and I think there is one 
sentence here in paragraph 15, where the Commission says, 
and I am quoting now: 

“‘When we deleted the unique service rule, we determined 
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that the overall and long range public interest would be 
better served by a firm adherance to the protection limita- 
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tions embodied in the rules than by ad hoc attempts to pro- 
tect allegedly unique service.’’ 

So I think that answers the question. 

Let’s assume all of the facts WQXR alleges in its pro- 
test, would the grant of this application be in the public 
interest? This is the question. And in considering that we 
consider the injury the loss to the listeners of WQXR in 
this interference area. 

Commissioner Hyde: Now, Mr. Fitzpatrick, when we do 
assume all of the allegations, I suppose we would include 
their claim that they offer unique service not available to 
any other source? 

Mr. Fitzpatrick: That is an interesting question. 

Commissioner Hyde: Well, how about it? 

Mr. Fitzpatrick: Well, I am willing to do as the Commis- 
sion has done here, to assume the facts to be true that they 
offer a unique service. Now, I do want to point out one 
thing: I don’t want this oral argument to go by without 
noting it. I don’t think it has been noted previously. 

This protest alleges it is unique, and they do attach pro- 
gramming information. However, it fails to give any pro- 
gramming of any other station serving the interference 
area. How, it is difficult to say the programming is unique 
without knowing what the programming is in the interfer- 
ence area, so I think the protest is in that respect fatally 
defective. I am not urging 
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that, and I don’t think we need to get to that in this case. 

Commissioner Hyde: What I must ask you there; if he 
says that it is unique, and in this type of proceeding where 
we proceed as in demurrer, we accept that claim, how can 
we talk about his failure to submit his evidence? I think 
he is here demanding a chance to submit evidence. 

Mr. Fitzpatrick: I couldn't let the opportunity pass with- 
out noting it. 
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The Chairman: Commissioner Hyde’s point is the heart 
of the matter. I think you stated the question accurately. 
The question is how are you going to decide it? Are you 
going to decide it on the basis of an evidentiary hearing or 
here without thatf 

Mr. Fitzpatrick: I don’t think you are going to have to 
have an evidentiary hearing. There are three contentions 
submitted in WQXR’s brief furnished to me yesterday, 
and I would like to deal with the three contentions, and I 
think I might answer all of those questions. If I haven’t, 
I will be only too glad to direct myself to them directly. 

The three contentions urged by WQXR’s memorandum 

are: 
“No. 1. The Court of Appeals defined the scope of the 
evidentiary hearing and made findings as to the legal sufii- 
ciency which might otherwise be the basis for the oral argu- 
ment on demurrer, and therefore because of this there must 
be an evidentiary hearing.”’ 


I say that this contention must be rejected, and I will deal 
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with them seriatum, but let me recite the contentions. 

The second contention is that the function of this oral 
argument today is to frame issues for the evidentiary hear- 
ing, which conforms to the allegations in the protest and to 
develop issues beyond the protest which may be necessary 
to assess the public interest involved in a grant of such 
application. 

Its third contention is that the Court of Appeals brought 
within the scope of relevancy in this proceeding the entire 
listener loss problem faced by WQXR by the several pend- 
ing applications, the so-called cumulative effect or chipping 
away effect that Commissioner Hyde has referred to. 

I would like to take the three contentions in order, and in 
dealing with them I think we have to set down certain basic 
principles, if I may. The first thing is the threshold deter- 
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mination which must be made with respect to any protest. 
Is the protestant a party in interest? That has been an- 
swered by the Court. They are. 

Are the facts stated with sufficient particularity and spec- 
ificity to make the protest a valid protest subject to being 
considered by the Commission? That, I believe, was also 
answered affirmatively by the Court. The language is cited 
by Mr. Jansky. 

Now, the next and third step in any protest proceeding is 
if all of the facts alleged in the protest are established, 
will the public interest be served by a grant, and that is the 
question 
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we have before us today. 

Now, the Court did not rule that there was to be an evi- 
dentiary hearing in this proceeding. Commissioner Ford 
very quickly, I thought, noted that all the Court said was 
that there should be a hearing, and I quote them: 

“We are deciding merely that the allegations of Inter- 
state were sufficient to entitle it to a hearing under the doc- 
trine of Metropolitan.”’ 

So all they have said is they are entitled to a hearing. 
They didn’t tell us what type of hearing there should be. 

Now, the finding of legal sufficiency by the Court was 
merely a finding that they had stated the facts with speci- 
ficity and particularity. That in no way undercoats or de- 
termines the type of hearing that must be had. So I re- 
spectfully submit that the type of hearing that we are 
having today, and that this oral argument is in fact a hear- 
ing and meets the requirements of the Court of Appeals in 
the decision which is the cause for the further proceeding 
in the case. 

Now, the question as to what is the function of this oral 
argument or purpose. I say the purpose of the oral argu- 
ment is not as alleged by Interstate, to frame issues to 
conform with the allegations in the protest. 
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The Commission when it was dealing with protests al- 
most day to day made it quite clear that it was the obliga- 
tion of the protestant to frame issues, and it was not in- 
eumbent upon the 

Tr. 47 
Commission to frame the issues for him. He has framed 
the issues in the protest, and I believe it is those issues only 
that we have before us today. 

Now, I do agree with one contention; namely, he says 
that the Commission at this oral argument can consider 
whether there are any public interest questions that go 
beyond the scope of the issues requested by him, and I 
hink that that is certainly true. 

The Court in Clarksburg said that is the function of the 
Commission, but I don’t believe that there is any necessity 
for the Commission to do that, and I will get to that in a 
moment, if I may. 

Now, his third contention, which I think is of some sig- 
nificance and must be considered, is that the Court of Ap- 
peals brought within the scope of this proceeding here the 
whole scope of the, as he calls it, listener loss problem or 
chipping away or cumulative effect of all of these grants 
in the various communities in New York State, whether 
Ellenville, New York, or Riverhead, New York, or some of 
the other communities. The Court did no such thing. 

‘All the Court said was that because of the cumulative 
effect of all of these it was sufficient to be substantial in- 
jury to give him status as a party in interest. The Court 
said that. The Court said no more. 

So we have to look to the protest to see whether or not 
the protest brings within the scope of this hearing the, as 
I will use 
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his term, listener loss problem of all of the grants, and a 
reading of this protest will disclose, I respectfully submit, 
that it does not. 
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The protest is framed that they argue this cumulative 
effect in a specific section—I believe it is in Title 2 or 3 of 
the protest, and it deals merely with the question of eco- 
nomic injury as it relates to status, and that when it gets 
to the public interest question, and that has a specific sub- 
heading the only allegation is the public injury that might 
be done to the listening public who would lose the service 
of WQXR in the area between the 0.5 and 0.1. 

So I submit that that is the question that we have before 
us today. 

Commissioner Hyde: Mr. Fitzpatrick, would you urge on 
the Commission that we shouldn’t take into consideration 
the cumulative effect of a series of grants, and that when 
we make a particular one we shouldn’t think ahead to bear 
in mind what the course of action we might be taking could 
lead to? 

Mr. Fitzpatrick: I haven’t said that, sir. I am glad you 
asked me. I said that he had no right to have it considered 


because of the framing of the protest, and I did say that I 
agreed with him that if there were any public interest ques- 
tions that should be considered that certainly the Commis- 
sion as the guardian of the public interest should consider 
them. So your question is, is this a public interest ques- 
tion? Should we 
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consider the cumulative effect? 

Commissioner Hyde: Yes. 

Mr. Fitzpatrick: That question has been presented to the 
Commission also. I have a rather unique position here, be- 
cause I can keep on referring to the fact that these are legal 
questions which have to some extent been considered in 
some of the other pleadings that Mr. Jansky has argued, 
that very question. So let me lay a predicate. I think I 
have to. He is not entitled to this consideration, the cumu- 
lative effect in this protest proceeding. I want to empha- 
size that. 
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Should it be considered as a matter of public interest, or 
as he argues, did the Court do itt! The Court didn’t do it. 
All the Court said is he has standing. He argued this be- 
fore the Commission to some extent, that the Court had 
made this contention, and the Commission specifically re- 
jected it. I knew this would happen. I can’t find it. Here 
it is in the Memorandum Opinion and Order 61-619, which 
was & request to consolidate this proceeding here with a 
number of other proceedings in which WQXR appeared in 
the role of an intervenor and Patchogue is listed as one of 
the parties in this order, and there was no petition for re- 
consideration by Mr. Jansky as counsel for WQXR of this 
order. so I consider it certainly to be the law. 

The Commission in paragraph 4 said in talking about the 
Catskill case, and they talk about the Court of Appeals de- 
cisions: 
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numerous Court of Appeals decisions on this point: 

““In so holding the Commission explicitly rejected Inter- 
state’s contention that such issues and determinations en- 
compassed therein are required by the previously cited 
court decisions.” 

The Commission has already rejected the contention that 
any of the court decisions, whether it be in this case or any 
of the Interstate cases, requires a consideration per se of 
the cumulative effect other than whether the Commission 
is required as a guardian of the public interest is concerned. 

Commissioner Hyde: If it appeared on the basis of as- 
suming all of the allegations made as to cumulative effect 
and giving effect only to applications on file is going to 
result in a loss of 25 percent of the coverage of the station 
that it claims, and we have to accept his claim, too, to offer 
unique service. Don’t we have a pretty serious question 
to determine when we go to make this judgment of public 
interest, convenience and necessity? 
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Mr. Fitzpatrick: Well, certainly I would be the last to 
minimize the importance of the question. I respectfully 
submit that the importance of the question, and the ques- 
tion itself has been presented to the Commission previously 
on all fours, the same question, and has been rejected by 
the Commission in the Memorandum Opinion and Order 
that I referred to, I think the Commission was correct in 
rejecting it. 

Tr. 51 


Commissioner Hyde: I don’t think I agreed to it. 

Mr. Fitzpatrick: I don’t recall, sir. Yes, Commissioner 
Hyde dissenting. I should have noted that earlier. 

In that Memorandum Opinion and Order the Commission 
pointed out the history of the unique service rule, and they, 
in fact, said at that time when we did away with the unique 
service rule we made a public interest determination in this 
respect; in other words, with respect to programming, the 
need for programming beyond the 0.5 contour, that we 
made a public interest determination that the people who 
lost such programming, even though it be unique, even 
though it be special, even though it be super-duper, if you 
can use a colloquialism, the Commission has made that de- 
termination in that ruling. This is what the Commission 
said, and I recognize it would be diffieult— 

The Chairman: That is in 1957? 

Mr. Fitzpatrick: Yes, it is recited fully by the Commis- 
sion in its paragraph 14 in FCC 61-619. 

So I think Commissioner Ford raised that question, and 
I do think that that question has been decided, but as Mr. 
Fields has stated, even if the Commission wanted to review 
what they had already decided along this line, and if they 
wanted to consider the question of interference and the 
programming and go beyond what they said previously, I 
do feel that considering the interference that WQXR would 
receive to these 10,000 people beyond anything that has a 
right to be protected, when you weigh 
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that against the need for the establishment of a second local 
broadeast facility in Riverhead, Long Island, a community 
of some 5,000 people by the 1950 census figures—and this 
ease was before the 1960 census, so I will make no refer- 
ence to 1960 census figures even. 

Commissioner Hyde: Are you arguing that 10,000 people 
is of no significance? That is about ten times the number 
of people in my community. 

Mr. Fitzpatrick: No, sir. I am saying that if the Com- 
mission wishes to go beyond its determination, which I 
think is correct, and I don’t think they are required in any 
way to go beyond the determination in the Memorandum 
Opinion and Order as to why they rejected the unique serv- 
ice rule and as to why they have made the public interest 
determination in this fact situation, I don’t think the Bu- 
reau feels there is any need to go behind it. 

We feel that the Commission was eminently correct, but 
if they wished to weigh the need for a second local broad- 
cast outlet in Riverhead, Long Island, a community of 5,000 
people, located, I guess it is some 45 miles from New York— 
[ should know. I have been there quite frequently, but I 
don’t remember. 

Commissioner Hyde: How do you know the second one 
isn’t going to look exactly like the one we already have and 
play the same records? 

Mr. Fitzpatrick: Why don’t we know that? 
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Commissioner Hyde: Yes, how do we know there is any 
advantage in this second one? 

Mr. Fitzpatrick: That is a good question. I don’t know 
if we do. 

The Chairman: What is in the record here about the pro- 
gram service? 
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Mr. Fitzpatrick: You make reference to the record. Of 
course, as such there is no record. I think what we have 
as the record before us today is the application. 

The Chairman: What does the application show about 
the fulfillment of particularly local needs of Riverhead? 
What is going to be the strength of the form for local ex- 
pression? 

Mr. Fitzpatrick: I will have to make reference to the ap- 
plication itself as to what it was. I confess I had not an- 
ticipated this question, and I was hoping Mr. Fields would 
jump up and give me the information, but they did propose 
to devote 13 percent to local live programming. 

The Chairman: What does that mean? 

Mr. Fitzpatrick: What does it mean? I would have to 
then go back to the program schedule itself and read the 
program titles to see if we could make the determination. 

The Chairman: Your view on the law is it doesn’t make 
any difference anyway? 


Mr. Fitzpatrick: My view, sir, is that the Commission 
has on a number of occasions, repeated occasions, stressed 
that there 
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is a need for a second competitive broadcast outlet in those 
communities. Just the competitive creation of a second sta- 
tion in a community is a healthy situation, and just that 
fact; the healthy situation of creating the second competi- 
tive local broadcast outlet in the community, that standing 
alone, plus the fact it will bring a service as shown in the 
application to approximately 50,000 people in the River- 
head area, which is, of course, 2s we know— 
Commissioner Ford: Wouldn't you get an entirely dif- 
ferent situation if you had this cumulative effect within the 
area protected to WQNXR than you have when it is way out- 
side anything that is within 13 miles, I think, of their half 
mill. So 13 miles is the area of interference beyond any- 
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thing to which our rules contemplated they would be pro- 
tected in the event of another application. 

Mr. Fitzpatrick: I thought we made that quite clear in 
an earlier part of this entire argument. 

Commissioner Craven: As I understand it, the question 
you voice today, we are supposed to assume that some- 
where between the .1 and .5 millivolt per meter contour of 
WQNXSR there is an interference to be created in an area of 
76 square miles by WAPC, which is the applicant here, in- 
volving a population of 11,639, some of whom may be lis- 
teners, some of whom may not be, to WQXR. 

Mr. Fitzpatrick: I think you are possibly making refer- 
ence 
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to an engineering showing exchanged recently. 
I did want to state on the record that I thought both the 
engineering exchange made by the applicant on December 


6th and the exchange made by the protestant yesterday 
was wholly outside this record; that the facts that the Com- 
mission in its order here said, if we were to assume the 
facts to be true, are the facts stated in the application and 
the facts stated in the protest, and the Commission has no 
intent to go beyond that, but the population is basically 
the same. 

In the protest it showed it to be 10,210, so it is a ques- 
tion of one hundred people. 

Commissioner Craven: Then you assume that there is a 
unique program service? 

Mr. Fitzpatrick: Yes. 

Commissioner Craven: Which may be different from the 
program service of other stations in the area. There is the 
cumulative effect of pending applications involving about 
25 percent of the primary service area of WQXR, perhaps 
outside of the .5 mv/m contour. If all of those things are 
true, have grounds been presented for setting aside the 
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Mr. Fitzpatrick: We respectfully submit they have not, 
sir; that the public interest would be served by a grant; 
that the facts that can be depicted and ascertained from the 
application itself, and assuming all the facts in the protest 
to be true, that the public interest would be served by the 
establishment 
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of a second local broadcast outlet in Riverhead, New York. 

Commissioner Craven: Then you base it upon the appli- 
cation, reading the evidence in the application? 

Mr. Fitzpatrick: I think there is no question, but that we 
are limited to the application as amended if it was amended 
prior to grant and allegations in the protest, and I don’t 
have any difficulty with this procedure at all. I think it is 
eminently sound legally and eminently sound from all 
views. 

Commissioner Craven: We also find that the court did 
not state or even imply that an evidentiary hearing was 
necessary. 

Mr. Fitzpatrick: They certainly did not, sir. There is 
absolutely no basis in fact or in law to say that the Court 
of Appeals required the Commission to hold an evidentiary 
hearing. 

The Chairman: I think, Mr. Fitzpatrick, your time is 
gone. Were there any questions? 

Mr. Fitzpatrick: Thank you, sir. 

The Chairman: Mr. Jansky, you have three minutes. 


REBUTTAL ARGUMENT ON BEHALF OF 
INTERSTATE 
by 
MAURICE M. JANSKY 


Mr. Jansky: I just have a few matters to advert to. The 
last few questions clearly indicate to me that an evidentiary 
hearing is required. 


$3 


(Tr. 56) 


With respect to the holding of the Court on the other ap- 

plications, I would like to advert to the opinion of the Court 
of Appeals in the case of Interstate Broadcasting Company 
versus 
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nited States involving our attempt to intervene in the 
Hartford ease. There Justice Bazelon said: 

**Beeanse of the cumulative effect of the civil proceed- 
ings which may grant licenses creating interference to 
WQXR’s signal, the alleged injury cannot be considered 
de mintmus. 

In this opinion in this case, Patchogue Broadcasting Com- 
pany, the Court said: 

**But if ther so alleged and if it be shown that the small 
facts are a part of a much larger factual picture, the small- 
ness of the immediately disputed facts cannot deny the pro- 
testant his right to a hearing.”’ 

And we use the word hearing in the manner that it has 
been used br the court in the Clarksburg and other cases 
to mean an evidentiary hearing. 

With respect to the last question Commissioner Craven 
asked of Mr. Fitzpatrick, this is not a question of whether 
the facts alleged are sufficient to require setting aside the 
grant. The Court set aside the grant. There is no out- 

standing grant of the Patchogue application. 

I would merely advert again to the case of Hall versus 
the Federal Communications Commission, which also dealt 
with a protest, in 237 Fed. 2nd, 567, where the Court spe- 
eifieally said: 

“‘The purpose of a protest is to search out the public in- 
terest.”’ 
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That is exactly what we have said must be done by way 
of an evidentiary hearing here. The public interest must 
be searched out. 
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The facts with regard to the cumulative effect are alleged 
in our protest. I would merely advert with regard to the 
affidavit filed yesterday that the affidavit we filed yesterday 
in response to what Mr. Fields filed was to show that what 
he filed was erroneous and could not properly be consid- 
ered a part of this record, and that fact itself is very con- 
elusive evidence as to why you need an evidentiary hearing 
in this case. 

Thank you. 

The Chairman: Are there any questions? 

If not, the oral argument is concluded. 

(Whereupon, at 11:30 o’clock, a.m., the oral argument 
was concluded.) 
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Decision 


By the Commission: Chairman Minow dissenting and issu- 
ing a statement in which Commissioner Hyde joins; 
Commissioner Ford absent. 


1. On July 15, 1959, the Commission granted the applica- 
tion of Patchogue Broadcasting Company, Inc. (Patchogue) 
for a construction permit for a new standard broadcast sta- 
tion at Riverhead, New York. The proposed station would 
operate on 1570 ke, daytime only, with 1 kw of power. 


2. In a protest filed August 14, 1959, pursuant to former 
Section 309(c) of the Communications Act of 1934, as 
amended, Interstate Broadcasting Company, Inc. (Inter- 
state), licensee of Station WQXR (1560 ke, 50 w, New York 
City) requested (a) that Patchogue’s application be desig- 
nated for hearing on issues specified by Interstate; (b) 
that Interstate be made a party to the proceeding; and (c) 


that the effective date of the grant of Patchogue’s applica- 
tion be postponed pending the conclusion of the requested 
hearing. In its protest, Interstate contended that the grant 
of Patchogue’s application would result in a modification 
of Interstate’s license to Station WQXR as a consequence 
of the interference which Station WQXR would receive be- 
teeen its 0.5 mv/m and 0.1 mv/m contours; that it is a 
party aggrieved or whose interest will be adversely af- 
fected by a grant of Patchogue’s application because of 
economic injury; and that the public interest is not served 
by a grant of Patchogue’s application and destruction of 
the WQXR service in Riverhead, New York area because 
“‘the public interest, convenience and necessity will be bet- 
ter served by the continuance of its [WQXR’s] program 
service in the Riverhead area then by the establishment of 
the Patchogue service.”’ 
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3. Interstate’s protest was dismissed in Patchogue Broad- 
casting Co., Inc., FCC 59-936, 18 RR 862a, released Sep- 
tember 14, 1959. The Commission concluded that Inter- 
state had not alleged facts which show that it is a party in 
interest to have standing to protest the grant of Pat- 
chogue’s application, and the Commission further concluded 
that the facts relied on by Interstate do not show that the 
grant of Patchogue’s application was improperly made or 
would otherwise not be in the public interest. 


4, Interstate appealed the Commission’s actions granting 
Patchogue’s application and dismissing Interstate’s pro- 
test. It was stipulated by the parties that the question 
presented by the appeal was whether Interstate’s ‘‘allega- 
tions of economic injury, which would result solely from 
adjacent channel interference . . . were sufficient to estab- 
lish that, as a matter of law, Appellant [Interstate] is a 
person aggrieved or whose interests are adversely affected 
within the meaning of Section 309(c) of the Communica- 
tions Act of 1934, as amended, so as to bring this matter 
within the rule of Metropolitan Television Co. v. Federal 
Communications Commission, 95 U.S. App. D.C. 326, 221 
F. 2d 879 [12 RR 2001].’’ In its decision, Interstate Broad- 
casting Co., Inc. v. Federal Communications Commission, 
109 U.S. App. D.C. 190, 285 F. 2d 270, 20 RR 2112 (1960), 
the Court of Appeals stated that though the area, the popu- 
lation and listeners shown to be affected by Patchogue’s 
proposal are relatively small, other pending applications 
would have similar effects on Interstate, and hence the 
‘<smallness of the immediately disputed facts cannot deny 
the protestant his right to a hearing.”” The Court further 
stated that ‘‘we are deciding merely that the allegations of 
Interstate were sufficient to entitle it to a hearing under the 
doctrine of Metropolitan [supra] . . . We emphasize the 
fact that we intimate no opinion on the merits of the pro- 
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test."" The Court coneluded that Interstate was a party in 
interest within the meaning of Section 309(c) of the Act, 
and the Commission's ruling granting Patchogue’s appli- 
cation and dismissing Interstate’s protest were set aside 
“*so that the Commission may conduct a hearing on Pat- 
chogue’s application at which Interstate will be a party.”’ 


5. At no time prior to the Court’s decision had an evi- 
dentiary hearing been ordered with respect to Patchogue’s 
application: the Commission had previously determined 
that Patchogue was qualified in all respects. Hence, upon 
remand from the Court of Appeals, the first matter to be 
determined was the issue or issues on which an evidentiary 
hearing, if any, and at which Interstate could participate 
as a party, was to be held. To permit a determination of 
this question, the Commission, in its Memorandum Opinion 
and Order in Patchogue Broadcasting Company, Inc., FCC 
61-1361. released November 20, 1961, designated for oral 
argument the following question : 


“To determine whether, if the facts alleged in the protest 
were proven, grounds have been presented for setting aside 
the grant of the instant application, and if an evidentiary 
hearing is required, the scope thereof.”’ 
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In that same Memorandum Opinion and Order, Interstate 
was made a party to the proceeding, and it was also af- 
forded an opportunity to file a brief and memorandum of 
Jaw. Interstate availed itself of that opportunity, and oral 
argument was held before the Commission en banc on De- 
cember 15, 1961. 

6. Interstate, in its Memorandum of Law filed December 
14, 1961, requested that the following issues be designated 
for hearing: 

‘a. To determine the extent and nature of the interfer- 
ence, if any, which the Patchogue application and all other 
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presently pending applications would cause to WQXR’s 
present primary service area and other primary services 
available to such areas of interference, and the nature 
thereof. 


‘¢b. To determine whether because of cumulative inter- 
ference, if any, from Patchogue and other presently pend- 
ing applications, WQXR is ‘likely to be financially injured’ 
by a loss of listeners, by a loss of its competitive position 
vis-a-vis other clear channel stations, or otherwise. 


*¢e, To determine in the light of the loss of WQXR lis- 
teners which might result from a grant of the Patchogue 
application and other presently pending applications, 
whether the Patchogue proposal would provide a fair, effi- 
cient, and equitable distribution of a radio service within 
the meaning of Section 307(b) of the Communications Act 
of 1934, as amended. 


‘¢d, To determine the nature and character of the pro- 


gram services proposed to be provided by Patchogue, and 
the need therefor. 


‘6a, To determine the nature of the program service pro- 
vided or to be provided by WQXR to the areas, if any, 
which will be deprived of such service by a grant of the 
Patchogue proposal, and the need therefor in such areas. 


‘sf, To determine whether the public interest, conven- 
ience, and necessity will be served by the grant of the Pat- 
chogue application.”’ 


The issues thus requested differ somewhat both in scope 
and phraseology from those requested in its protest. The 
latter read as follows: 


204 


“61, To determine the areas and populations which will 
receive primary service from the operation of the station 
proposed by Patchogue Broadeasting Company, Ine. and 
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the other primary service available to these areas and 
populations. 

**2. To determine whether the proposed operation of 
Patehogue Broadcasting Company. Ine. would involve in- 
terference to the presently interference-free groundwave 
and primary service area of Station WQXR and, if so, the 
areas and populations affected thereby, and the other serv- 
iees available to those areas and populations. 

**3. To determine the nature of the program service pro- 
vided by WQXR to the areas of interference, if any, the 
nature of the program service provided by other stations 
to such areas, and in the light thereof to determine whether 

public interest would be served by the destruction of 
WQXR service in the areas affected.” 


he engineering facts which were alleged in Inter- 
‘s protest, and which for purposes of the oral argu- 
be ‘ore the Commission were accepted as correct, are 


Station WQXR would receive from Patchogue’s pro- 

station interference beyond Station WQXR’s 0.5 

m contour. The interference would, however, be ad- 

t channel in nature, and the signal which would be 
odie’ by Patchogue’s proposed station would be substi- 
sated for that of Station WQXR. 


& Under the Rules, a Class I station such as Station 
WQXR is not protected against adjacent channel interfer- 
ence beyond the 0.5 mv/m contour of the Class I station, 
and hence the interference which station WQXR would re- 
ceive Goes not constitute a modification of its license.* In 
seeking to extend the protection of WQXR’s signal 


1 See Patchogur Broadcasting Co., Inc., FCC 59-936, 18 RR 862a (1959) ; 
Catscilla Broadcasting Co., FOC 61-619, 21 RE 593 (1961). In these Com- 
mission opinions, Interstate’s contentions to the contrary were fully considered 
and rejected. We adhere ty views exprenned in the cited opinions, Neither 
ie ite protest nor in ite Memorandum of Law does Interstate advance any 
new arguments concerning the degree of protection afforded Class I stations 
agzinet adjacent channel interference outside their 0.5 mv/m contours. 
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beyond that station’s 0.5 mv/m contour, Interstate is col- 
laterally attacking the Commission’s determination that 
practical considerations necessitate the designation of the 
0.5 mv/m contour as the outer limit of protection.2? See 
paragraph 13 of Catskills, supra. 


9. Interstate also alleges that the programming fare of- 
fered by WQXR is unique, and it contends that a grant of 
Patchogue’s application would be in the public interest only 
if it is first determined, on the basis of an evidentiary hear- 
ing record, that the need for Patchogue’s proposed service 
is greater than the need for the WQNR service which would 
be lost. It is Interstate’s view that only if such a deter- 
mination has been made is there any basis for concluding 
that it is in the public interest to deprive any of WQXR’s 
listeners located beyond the 0.5 mv/m contour of that sta- 
tion of the continued opportunity of listening to WQXR’s 
programs. 


10. The contentions thus advanced by Interstate consti- 
tute an attempt on its part to reinstate, on an ad hoc basis, 
the unique service rule, which was deleted in 1957.5 One of 
the reasons for the deletion of this rule is that its applica- 
tion resulted in expensive and time-consuming hearings 
and thus tended to induce applicants to abandon their pro- 
posals or to alter their proposals to protect established sta- 
tions despite the fact that the watered-down proposals may 


2Only under limited circumstances, not here present, is a Class T station's 
signal protected beyond its 0.5 mv/m contour, As stated in paragraph 13 of 
Catskills, supra, this protection is accorded in order to assure some service 
to sparsely populated areas even though its signal is not satisfactory. 


3 The provisions of this rule and the reasons for its deletion are discussed 
in paragraph 14 of Catskills, supra. 
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render less service. In our rule-making leading to the 
deletion of the unique service rule, it was determined that 
the advantages to be gained by granting extended protec- 
tion to a station offering unique service were outweighed 
by the harmful effects which such extension would precipi- 
tate. Interstate has not alleged, much less shown, that the 
publie interest considerations underlying the deletion of 
the unique service rule are not controlling in the cireum- 
stances of this proceeding. Absent such a showing, Inter- 
state's request for an evidentiary hearing is thus in direct 
conflict with the cited public interest consideration under- 
lying the deletion of the unique service rule. Its request 
cannot be granted without either ignoring or reconsidering 
this public interest consideration. 


11. An adjudicatory proceeding such as this is not the 
appropriate forum for reconsideration of the reasons un- 
derlring the 
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deletion of the unique service rule. The advantages and 
disadvantages of the rule were carefully weighed in a rule- 
making proceeding in which all interested parties had an 
opportunity to participate and in which Interstate was one 
of the participants. Our decision to delete the rule did not 
rest on the circumstances of one case, or of one licensee 
such as Interstate; it was based instead upon the overall 
public advantages and disadvantages of the rule. A course 
of action, such as that now advocated by Interstate and 
which would serve to revive the rule, would have effects not 
limited to this proceeding or to one licensee such as Inter- 
state: other licensees could demand that they, too, be given 
similar consideration, and there would then be recreated 

SInterstate was a party to the rule-making proceeding leading to the 
deletion of the unique mervice rule, and in that proceeding it stressed the 


importance of the programming offered by WQXE an a reason for not deleting 
this rule. 
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the very conditions which in our rule-making we deter- 
mined were not conducive to the institution of new and effi- 
cient broadcast services. If the unique service rule is to be 
reinstated, either in its original form or in some modified 
form, it should be done only after the overall effects of such 
reinstatement are evaluated, and the appropriate forum to 
consider such reinstatement is a rule-making proceeding in 
which all interested parties have an opportunity to partici- 
pate. Interstate could have petitioned for rule-making 
looking to the reinstatement of the unique service rule, 
either in its original or in a modified form, and it could 
take similar steps to extend beyond the 0.5 mv/m contour 
the protection presently accorded Class I stations against 
adjacent channel interference. An adjudicatory proceed- 
ing is not, however, the appropriate forum in which to pur- 
sue either objective. 


12. The claim of economic injury made by Interstate in 
its protest has been upheld by the Court of Appeals for 
purposes of giving it standing to file a protest to the grant 
of Patchogue’s application. Interstate did not and does 
not allege that its ability to serve the public would be af- 
fected adversely as a result either of the grant of Pat- 
chogue’s application, or as a result of a grant of Pat- 
chogue’s application and of other applications which would 
cause Station WQXR to lose listeners outside its normally 
protected contour.’ Hence, the rule of Carroll Broadcast- 
ing Co. v. FCC, 


5 In its Memorandum of Law, Interstate stated: 


“Tt [Interstate] will also prove that such a loss of its listening-following 
will cause a ‘likelihood of financial injury’, which the Court of Appeals noted 
was sufficient to make Interstate an aggrieved party in this proceeding. When 
an existing licenace offers to prove that the economic effect of other applica- 
tions would be detrimental to the public interest, the Commission should afford 
an opportunity for presentation of such proof, under the decision written by 
Judge Prettyman in Carrot Broadcasting Co. v. FCC, 258 F. 2d 440, 443 
(C.A.D.C.) (1958). In this case where several co-pending applications are 
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103 U.S. App. D.C. 346, 258 F.2d 440, 17 RR 2066 (1958) 
is inapplicable. Absent an allegation that the economic in- 
jury would tend to impair its ability to serve the public, 
it is clear that the economic injury—though sufficient to 
give standing—does not of itself constitute a separate and 
independent element to be taken into account in determin- 
ing whether an application should be granted. See FCC v. 
Sanders Brothers Radio Station, 309 U.S. 470, 9 RR 2008 
(1940). 


13. It is thus clear that (a) a grant of Patchogue’s appli- 
cation would not result in objectionable interference to Sta- 
tion WQXR or result in a modification of Interstate’s li- 
cense: (b) since the interference area lies beyond Inter- 
state’s normally protected 0.5 mv/m contour, and since the 
unique service rule has been deleted, the programming fare 
offered by Station WQXR is not a matter to be considered 


in connection with the ultimate public interest determina- 
tion of whether Patchogue’s application should be granted ; 
and (c) since Interstate has not alleged that its ability to 
serve the public would be affected adversely by the eco- 
nomic injury which it would receive as a result of the grant 
of Patchogue’s application and/or by the grant of other 
applications which would cause Station WQXR to lose lis- 
teners beyond its normally protected 0.5 mv/m contour, 
Interstate’s economic injury is not a separate and inde- 
pendent element to be taken into account in determining 
whether the grant of Patchogue’s application would be in 
the public interest. Interstate’s request for an evidentiary 


tw be considered an a cumulative problem, the necessity for hearing on this 
issue is especially apparent.’’ Though citing the principle enunciated in 
Carroll, Interwtate at no time alleged that the economic injury would impair 
its ability to serve the public. Had such allegation been made, a comparison 
of the relative merits of the operations of Patchogue and Interstate might be 
in order. See Herbert P. Michels, 17 ER 557, 560 (1958). 
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hearing seeks, in effect, an extension of its protected area 
beyond its 0.5 mv/m normally protected contour; it is not 
requesting the waiver of any rule. It is, however, in effect 
requesting that we either abandon, or not regard as con- 
trolling in this proceeding, the policy objectives underlying 
the deletion of the unique service rule. Any decision to 
abandon these policy objectives should be taken only after 
all interested parties have had an opportunity to present 
their views in a rule-making proceeding. Interstate’s re- 
quest for an evidentiary hearing is in direct conflict with 
these policy objectives, and this conflict can be resolved in 
Interstate’s favor only upon a showing that the circum- 
stances of this case present countervailing policy consid- 
erations and objectives. No such circumstances have been 
shown to be present. 


14, In view of the conclusions reached in paragraph 13 
hereof, it is clear that none of the issues requested by Inter- 
state in its protest and in its Memorandum of Law is rele- 
vant to an ultimate decision in this proceeding. Thus, 
issues “‘d’? and ‘‘e’’ requested in the Memorandum of Law 
and issue 3 requested in its protest presuppose that the 
unique service rule is still in effect. Issue **a’’ in its Memo- 
randum of Law and issues 1 and 2 in its protest presuppose 
that Station WQXR is, under our engineering rules, pro- 
tected against adjacent channel interference outside its 0.5 
mv/m contour; the further request in issue ‘‘a’’ as to 
whether the pending proposals would cause interference to 
Station WQXR is irrelevant since the Patchogue proposal 
would not cause objection- 


208 


able interference to WQXR. Issue ‘se’? of its Memoran- 
dum of Law proceeds from the same erroneous premise ; 
307(b) considerations are not applicable in the absence of 
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objectionable interference.* The request for issue ‘‘b’’ of 
the Memorandum of Law is not supported by allegations 
that the economie injury to Interstate might tend to result 
in possible diminution of its ability to serve the public; for 
the reasons indicated above, in the absence of such allega- 
tions it is clear that the economic injury to Interstate does 
not constitute a separate and independent element to be 
taken into account in determining whether Patchogue’s 
application should be granted. Issue ‘‘f”’ requested in the 
Memorandum of Law is a general public interest issue; 
since nothing has been alleged by Interstate which would 
require a hearing on this issue, no purpose would be served 
by specifying such a hearing issue. 


15. It is strenuously urged by Interstate that the Court 
of Appeals’ decision as to its standing to file a protest re- 
quires the Commission to hold an evidentiary hearing. We 
do not so construe the Court’s decision. The Court ex- 
pressly stated that it was not ruling on the merits of the 
protest. In accordance with the Court’s decision, Inter- 
state was made a party, and, as such, was given full oppor- 
tunity to present for the Commission’s consideration all 
matters which it deemed relevant to the question of whether 
a grant of Patchogue’s application would be in the public 
interest. As has been concluded herein, none of the mat- 
ters advanced by Interstate is relevant to the ultimate pub- 
lic interest determination. Under these circumstances, no 
useful purpose would be served by holding an evidentiary 
hearing on any of the issues requested by Interstate. We 
do not agree with Interstate that it is fair interpretation 
of the Court’s decision that an evidentiary hearing must 
nevertheless be held, or that, in using the term ‘“‘hearing”’ 

@Star of the Plains Broadcasting Co. v. FCC, 267 F. 2d 629 (C.A.D.C., 


5° 
=)s 


1959), and Democrat Printing Co. v. FCC, 202 F. 2d 298 (C.A.D.C., 195 
cited by Interstate, do not support a contrary conclusion. In both of these 
canes, the interference area was within the existing station’s normally pro- 
tected contour. 
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the Court necessarily meant an evidentiary hearing. Inter- 
state’s reliance upon a number of Court of Appeals deci- 
sions’ as supporting a contrary view is misplaced. Both in 
Philco and Federal Broadcasting, the Court made it clear 
that some fact or situation must be alleged tending to show, 
if established at a hearing, that a grant of the license would 
contravene the public interest; in the absence of such an 
allegation an evidentiary hearing need not be held. In 
Clarksburg, the Court was of the view that a sufficient 
showing had been made. In the instant proceeding, none 
of the allegations made by Interstate has any relevance 
whatever to the ultimate public interest determination. 
Interstate’s 
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further argument, also based on Clarksburg, that a full evi- 
dentiary hearing must be held to permit the development 
of matters beyond those alleged in the protest presumes, 
contrary to fact,* that the Commission has any reason to 


believe, either from the protest or its own files, that a full 
evidentiary hearing may develop other relevant informa- 
tion not in the possession of the protestant. 

Accorpincty, Ir Is Orperep, This 2nd day of May, 1962, 
That the Protest filed by Interstate Broadcasting Com- 
pany, Inc. (WQXR) on August 4, 1959, Is Destep: 


7 Clarksburg Publishing Co, v. FCC, 225 F. 24 511, 514-515, 12 RR 2024 
(C.A.D.C., 1955); Philco Corp. v. FC, 293 F. 2d S64, 21 RR 2079 (C.A.D.C., 
1961); Federal Broadcasting System v. FCC, 225 F. 2d 560, 563-565, 12 RR 
2048 (C.A.D.C., 1955). 

8In its Memorandum of Law, Interstate makes reference to a letter of 
December 5, 1961, to the Commission from RCA Communications, Ine. In 
that letter, RCAC noted the condition which was added on November 2, 1960 
to Patchogue’s construction permit and which is identical to the one included 
herein, and it stated that tests which it made in conjunction with Patchogue 
have not demonstrated conclusively that the cross-modulation problem can be 
avoided. Since Pachogue's grant is being made subject to the condition 
that harmful cross-modulation will not occur, the cross-modulation problem 
does not require that an evidentiary hearing be held to determine whether 
Patchogue’s application for a construction permit may be granted. 
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Ir Is Freruss Orpsrep, That the above-captioned appli- 
cation of Patchogue Broadcasting Company, Inc. (BP- 
11663) Is Graxtep subject to the following condition: 


“*Before program tests are authorized, permittee shall 
submit sufficient data made with appropriate equipment 
and in cooperation with RCAC to establish that harmful 
cross-modulation interference will not occur to the RCA 
receiving operations at Riverhead, New York.” 


Feperat Commeyications Commission * 
Ben F. Ware 
Ben F. Waple 
Acting Secretary 


(seat) 
Released: May 7, 1962 
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DISSENTING STATEMENT OF CHAIRMAN MINOW, 
IN WHICH COMMISSIONER HYDE JOINS 


The majority fails to consider the harm which a grant of 
the Patchogue application will cause to the public. The 
barm alleged is the loss of unique program service ren- 
dered by Station WQXR to a significant number of listen- 
ers. Former Section 309(c) of the Act, which governs this 
case, requires that we accept this allegation as true in de- 
ciding whether an evidentiary hearing on the Patchogue 
application is required. Yet, the majority holds that, sim- 
ply and solely because the affected listeners reside beyond 
the WQXR service contours which are protected by our 
rules, their loss of service must be ignored. 


I think this holding attributes to our standard broadcast- 
ing allocation rules a rigidity which they were never in- 


* See attached Dissenting Statement of Chairman Minow in which Commis- 
sioner Hyde joins. 
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tended to have. Further, I think it cannot be justified un- 
der the governing public interest standard, because it places 
the administrative convenience of the Commission and ap- 
plicants for new or changed facilities ahead of the interests 
of the listening public. 


The Commission’s standard broadcast allocation rules 
were not originally intended to impose a flat, arbitrary 
limit upon the protection which might be extended to needed 
service. Until 1957, specific provision was made in the 
rules (or in the Standards of Good Engineering Practice) 
for protection of unique service, on a case-to-case basis, 
beyond the contours specified for normal protection. The 
majority, however, relies upon a 1957 order which deleted 
the so-called ‘Unique Service Rule,’’ and adopted a blanket 
policy of refusing to protect service beyond specified con- 
tours. 16 RR 1501. The protestant, it holds, has failed to 
show any reason why that policy should not control this 
individual case; nor does the majority think the protestant 
is entitled to a full reconsideration of the general policy 
announced in 1957 in this limited adjudicatory proceeding. 


The 1957 order was based on these conclusions: that the 
unique service rule had served ‘‘little or no useful purpose 
since its adoption”’; that its provisions were “‘too vague and 
indefinite to be of any assistance in the filing and process- 
ing of applications for new and improved standard broad- 
cast facilities’? and had ‘prompted much uncertainty as to 
the protection to be afforded to and by standard broadcast 
stations’’; that this defect could not be overcome through 
greater specificity because it had proved impossible to for- 
mulate any general definition of what constituted the ‘‘same 
general program service’’: that the rule ‘‘may discourage 
applicants and prospective applicants for new and im- 
proved AM facilities by threatening expensive, time con- 
suming hearings’’ and that it ““may 
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tend to persuade applicants to alter their proposals to pro- 
tect established stations despite the fact that the watered- 
down proposals may render less service.’? (16 RR 1504 
par. 13) In essence. the Commission held that the public 
interest demands a fixed limit to the protection which will 
be afforded to existing service—without any exception 
whatsoever for service beyond that limit which is uniquely 
valuable to the listeners who stand to lose it if a new sta- 
tion is authorized. 


t is immaterial whether this approach to the protection 
of service from interference is characterized as a ‘“‘rule,”’ 
which might be ‘‘waived’’ in appropriate circumstances, or 
as a “*poliey,”” which might be held ‘‘not controlling”’ in an 
individual case where ‘“‘countervailing policy considera- 
tions’” were shown to exist. The heart of the matter lies 
in the Commission’s refusal to provide any protection not 


specified in its rules, no matter what ‘‘countervailing con- 
siderations’”’ are shown. It is hardly possible to make an 
exception to a policy of making no exceptions without de- 
stroying the policy; thus it is erroneous to suggest that the 
protestant before us has had a meaningful opportunity to 
show that the 1957 policy does not control its individual 
case. 


Nor will it do to suggest that the 1957 policy may be at- 
tacked only in rule-making proceedings, where all interested 
parties would have an opportunity to present their views. 
It may well be reasonable to adhere, for adjudicatory pur- 
poses, to a general policy which was validly adopted in 
rule-making proceedings, relegating all attacks upon a con- 
tinuation of that policy to further rule-making. Cf. Coastal 
Bend Television Co. v. FCC, 98 U.S. App. D.C. 251, 234 
F. 2d 686. But the claim before us is that the policy adopted 
in 1957 was and is totally invalid, because it conflicts with 
the governing statute. We cannot refuse to consider such 
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aclaim. Cf., Functional Music, Inc. v. FCC, 107 U.S. App. 
D.C. 34, 274 F. 2d 543, cert. den., 361 U.S. 813. 


For these reasons, I think we should consider the validity 
of our 1957 determination here. On consideration of its 
validity, I would reject that determination as arbitrary and 
unjustified. The Commission’s 1957 statement that appli- 
cation of the ‘‘unique service’’ principle ‘‘may’’ tend to 
discourage meritorious applications for new or improved 
AM facilities was not based on any investigation, much less 
finding, of the facts in this regard. Nor does the sugges- 
tion that the rule had acted as a significant deterrent to the 
filing and prosecution of such applications square with the 
fact that between 1939 and 1956, while the ‘‘unique service”’ 
principle was in effect, the number of authorized AM sta- 
tions rose from 774 to 3,020. (6 FCC Ann. Rep. 118; 22 
FCC Ann. Rep. 119) In the face of this explosion in the 
number of authorized facilities, we cannot reasonably con- 
clude that stimulation of new services is so vital that the 


cost in terms of loss of existing service beyond protected 
contours must alicays be disregarded. 
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The remaining reasons for the 1957 determination are 
also insufficient. True, a general definition of ‘tunique 
service’”’ is not available. But this does not justify a re- 
fusal to even consider whether service of a particular sta- 
tion to particular listeners is so uniquely valuable to those 
listeners as to warrant its protection. The essence of the 
“‘unique service”’ principle lies in the thought that general 
definitions cannot capture the public interest for all times 
and all cases—that room must be left for the play of an 
informed judgment. Similarly, the fact that the rule cre- 
ated uncertainty and did not provide ‘‘assistance in the 
filing and processing of applications for new and improved 
standard broadcast facilities’? does not justify total inflex- 
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ibility. Considerations of administrative convenience can- 
not outweigh considerations rooted in service to the public. 


Certainty is desirable for many purposes. If, for exam- 
ple, we are seeking to promote rapid expansion of a new 
service. to avoid piecemeal degradation of an established 
service, or to lay down a nationwide plan for the develop- 
ment of a service. the promulgation of flat and easily under- 
stood rules may be wholly appropriate, if not mandatory. 
But there is no rule of general applicability so all-encom- 
passing in its wisdom that we need not hold ourselves open 
for the possibility that a waiver may be required in some 
individual case. United States v. Storer Broadcasting Co., 
351 U.S. 192, 205. And the ultimate end for which we labor 
is not to produce the greatest certainty but rather to pro- 
duce the service of greatest value to the public. 


This leads to the question of whether the protestant be- 
fore us has made out a truly exceptional case which re- 


quires a hearing. The Patchogue application—which the 
protestant would have us deny—brings to Riverhead, New 
York, its second local service; it also brings additional new 
service to a substantial number of people in surrounding 
areas. Against these benefits, the protest alleges the loss 
of a unique service by a smaller, but significant, number of 
people.* If this 
213 

allegation is taken as true, I am not prepared to say that 
the benefits of the grant outweigh its defects. The signifi- 


* The protestant’s showing as to the ‘‘uniqueness’’ of the WQKXR service 
in the interference area in perhaps somewhat lacking in specificity. However, 
former Seetion U09(e) required ‘‘merely an articulated statement of some 
facet or situation which would tend to show, if established at a hearing, that 
the grant of the Leenne contravened public interest, convenience and neces- 
wity.’’ Federal Broadcasting System, Inc. ¥. FCC, 96 U.S, App. D.C. 260, 225 
F. 24 S40, cert. den., 250 U.S, 922. I think the protestant’s showing meets 
thin standard. I take no powition on the question of whether that showing 
would be sofScient under the present terms of Section 309. 
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cance of the benefits should be weighed in a hearing, where 
the amount and character of existing service to Riverhead 
and surrounding areas can be determined, the relationship 
of Riverhead to nearby metropolitan centers can be ex- 
plored, the factual underpinnings of the protestant’s claim 
that the service of WQXR is uniquely valuable to the resi- 
dents of the interference area can be tested, and all rele- 
vant factors can be considered.°**® 


In such a hearing, I would place the burden of proof upon 
the protestant. For we are dealing with a claim that serv- 
ice which is not normally considered reliable enough to 
warrant its protection, at the expense of new services in 
adjacent areas and across the country, should yet receive 
protection. The burden of justifying such extraordinary 
action should be upon its proponent. 


We should not, however, foreclose the protestant’s op- 
portunity to carry this burden. If its service to residents 


of the interference area is of unique importance, we should 
not sacrifice that service without good reason. Otherwise 
we place our administrative rules ahead of the needs of the 
listening public. 


** The Court has directed our attention to the larger problem inherent in 
a series of recent granta or pending applications which threaten interference 
to the service of WQXR outside its protected service contour, Interstate 
Broadcasting Co. v. FCC, 109 U.S. App. D.C, 190, 285 F. 2d 270. I do not 
think it necessary to consolidate all of such proceedings. The principle in- 
volved—whether unique service beyond the specified contours may ever be 
protected—is the same; but the individual problem which each case presents is 
different, depending upon the existing and proposed services involved. 


Case No. 17,071 


$3 
FCC 59-853, 76333 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 


In re Applications of 


Docket No. 13064 File No. BP-11602 


Cocxsty BroapcasTixG CoRPORATION, 
Gloucester, Massachusetts 
Requests: 1550ke, 500w, Day 


Docket No. 13065 File No. BP-11677 


Coxsouiparep Broapcastixe Ixpustrizs, Ixc., 
Natick, Massachusetts 
Requests: 1550ke, 5 kw, Day 


Docket No. 13066 File No. BP-12423 
WKOX, Isc., Beverly, Massachusetts 
Requests: 1550ke, 1kw, Day 
Docket No. 13067 File No. BP-12884 


Charles A. Bell, George J. Helmer, III, Wayne H. Lewis 
and Edward Bleier, d/b as NewTox BroabcasTING CoMPany, 
Newton, Massachusetts 
Requests: 1550ke, 10kw, Day 


Docket No. 13068 File No. BP-12901 


Teaxscuipr Press, Ixc., Dedham, Massachusetts 
Requests: 1550ke, kw, Day 
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Docket No. 13069 File No. BP-12917 


BerksHireE Broapcastinc Corporation, 
Hartford, Connecticut 
Requests: 1550ke, 500w, Day 


Docket No. 13070 File No. BP-13103 
Unrrep Broapcastine Co., Inc., Beverly, Massachusetts 
Requests: 1570ke, 500w, DA-Day 
Docket No. 13071 File No. BP-13141 


Grossco, Inc., West Hartford, Connecticut 
Requests: 1550ke, Ikw, Day 
For construction permits for new 
standard broadcast stations 


94 
Order 


At a session of the Federal Communications Commission 
held at its offices in Washington, D. C. on the 29th day of 
July, 1959; 


’ 
The Commission having under consideration the above 
captioned and described applications ; 


Ir Appeartnc, That, except as indicated by the issues 
specified below, the instant applicants are legally, tech- 
nically, financially, and otherwise qualified to construct and 
operate their instant proposals, with the exception that 
County Broadcasting Corporation, and Consolidated 
Broadcasting Industries, Inc. may not be financially 
qualified; and 


Ir Furtuer Aprearrne, That, pursuant to Section 309(b) 
of the Communications Act of 1934, as amended, the Com- 
mission, in a letter dated July 2, 1959, and incorporated 
herein by reference, notified the instant applicants, and 
any other known parties in interest, of the grounds and 
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reasons for the Commission’s inability to make a finding 
that a grant of any one of the applications would serve the 
public interest. convenience. and necessity; and that a copy 
of the aforementioned letter is available for public inspec- 
tion at the Commission’s offices: and 


Ir Freruer Appeantnc, That the instant applicants filed 
timely replies to the aforementioned letter, which replies 
have not, however, entirely eliminated the grounds and 
reasons precluding a grant of the said applications, and 
requiring an evidentiary hearing on the particular issues 
hereinafter specified: and 


It Freruee Appearrnc, That in the Commission’s above- 
referenced letter it was stated that United Broadcasting 
Co.. Inc, and Newton Broadcasting Company could not be 
found financially qualified; but that in an amendment filed 
on July 22, 1959 United Broadcasting Co., Inc., showed 
a definite commitment by Gates Equipment Co. to give 
deferred credit to said applicant and also showed, in 
amended financial statements submitted by the four sub- 
scribers to the stock of said company, that the current and 
liquid assets of the said subscribers would be sufficient to 
meet their obligations to purchase the stock of said com- 
pany; and that, in an amendment filed on July 29, 1959, 
Newton Broadcasting Company amended its partnership 
agreement, removing James A. Collins and adding Edward 

leier as a partner, increasing the overall contributions 
to partnership capital from $35,000 to $49,000, and thereby 
demonstrating the new partnership’s ability to finance the 
first year payments on construction and initial operation 
of the proposed station at an estimated cost of $48,491; and 


Ir Fueruer Appearixc, That, after consideration of the 
foregoing and the applicants’ replies, the Commission is 
still unable to make the statutory finding that a grant of 
the applications would serve the public interest, con- 
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venience, and necessity; and is of the opinion that the 
applications must be designated for hearing in a con- 
solidated proceeding on the issues specified below; 


95 


Ir Is Ornverep, That, pursuant to Section 309(b) of the 
Communications Act of 1934, as amended, the instant 
applications are DesicNaTep For Hearine 1x a CoNsoLipaTED 
ProceepinG, at a time and place to be specified in a sub- 
sequent Order, upon the following issues: 


1. To determine the areas and populations which would 
receive primary service from the instant proposals 
and the availability of other primary service to such 
areas and populations. 


. To determine the nature and extent of the inter- 
ference, if any, that each of the instant proposals 
would cause to and receive from each other and all 
other existing standard broadcast stations, the areas 
and populations affected thereby, and the availability 
of other primary service to such areas and popula- 
tions as are involved in interference among the 
proposals. 


. To determine whether the interference received from 
any of the other proposals herein and any existing 
stations would affect more than ten percent of the 
population within the normally protected primary 
service areas of any one of the instant proposals in 
contravention of Section 3.28(c)(3) of the Commis- 
sion Rules and, if so, whether circumstances exist 
which would warrant a waiver of said Section. 


To determine whether the instant proposals of 
Grossco, Inc. and United Broadcasting Co., Ine. would 
involve objectionable interference with Stations 
WBAZ, Kingston, New York and WPEP, Taunton, 
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Massachusetts, respectively, or any other existing 
standard broadcast stations, and, if so, the nature and 
extent thereof, the areas and populations affected 
thereby, and the availability of other primary service 
to such areas and populations. 


. To determine whether the instant proposal of WKOX, 
Inc. would provide the coverage of the city sought to 
be served, as required by Section 3.188(b)(1) of the 
Commission Rules. 


- To determine whether the instant proposal of Berk- 
shire Broadcasting Corporation would provide the 
coverage of the city sought to be served, as required 
by Section 3.188(b) (2) of the Commission Rules. 


- To determine whether the transmitter site proposed 
by Newton Broadcasting Company is satisfactory 
with particular regard to any conditions that may 
exist in the vicinity of the antenna system which 
would distort the proposed antenna radiation 
pattern. 
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- To determine whether the antenna system proposed 
by Berkshire Broadcasting Corporation, United 
Broadcasting Co., Inc. and by Grossco, Inc. would 
constitute a hazard to air navigation. 


| To determine whether the instant proposal of United 
Broadcasting Co., Inc. would provide the coverage 
of the city sought to be served, as required by Section 
3.188(b)(2) of the Commission Rules. 


| To determine whether County Broadcasting Cor- 
poration, and Consolidated Broadcasting Industries, 
Inc. are financially qualified to construct and operate 
their proposed stations. 
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. To determine, in the light of Section 307(b) of the 
Communications Act of 1934, as amended, which of 
the instant proposals would best provide a fair, 
efficient and equitable distribution of radio service. 


. To determine, in the event it is concluded pursuant 
to the foregoing issue that Beverly, Massachusetts 
has the greatest need for a new facility, which of the 
proposals of WKOX, Inc. and United Broadcasting 
Co., Inc. would better serve the public interest, con- 
venience and necessity in light of the evidence 
adduced pursuant to the foregoing issues and the 
record made with respect to the significant differences 
between the applicants as to: 


a) The background and experience of each having a 
bearing on the applicant’s ability to own and 
operate its proposed station. 


b) The proposals of each of the applicants with 


respect to the management and operation of the 
proposed station. 


c) The programming service proposed in each of the 
said applications. 


- To determine, in the light of the evidence adduced, 
pursuant to the foregoing issues which, if any of the 
instant applications should be granted. 


Ir Is Furtuer Orverep, That Silver City Broadcasting 
Corp., licensee of Station WPEP, Taunton, Massachusetts 
and Big River Broadcasters, permittee of Station WBAZ, 
Kingston, N. Y., Are Mave Parties to the proceeding. 


Ir Is Furtuer Orperep, That, in the event of a grant of 
the application of Transcript Press, Inc., the construction 
permit shall contain a condition that the permittee shall 
submit, before the 
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issuance of any transmission authorization, the data re- 
quired by Section 3.48 and Section 2.524 of the Commission 
Rules. 


It Is Fcerer Onperep, That, to avail themselves of the 
opportunity to be heard, the applicants and party respond- 
ent, pursuant to Section 1.140 of the Commission Rules, in 
person or by attorney, shall, within 20 days of the mailing 
of this Order, file with the Commission, in triplicate, a 
written appearance stating an intention to appear on the 
date fixed for the hearing and present evidence on the 
issues specified in this Order. 


FeperaL CoMMUNIcATIONS CoMMISSION 


Mary Jane Morais 
Mary Jane Morris 
Secretary 


(Sear) 


Released: August 10, 1959 
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FCC 60M-686, 87518 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 


In re Applications of 


Docket No. 13065 File No. BP-11677 
Consoumatep Broapcastine Ixpustries, Ixc., 
Natick, Massachusetts 
Docket No. 13067 File No. BP-12884 
Charles A. Bell, George J. Helmer, III, Wayne H. Lewis and 
Edward Bleier, d/b as Newrox BroapcasTixe ComPaNy, 
Newton, Massachusetts 
Docket No. 13068 File No. BP-12901 
Transcript Press, Ixc., Dedham, Massachusetts 


Docket No. 13069 File No. BP-12917 


BERKSHIRE BRoapcasTING CoRPORATION, 
Hartford, Connecticut 


Docket No. 13071 File No. BP-13141 
Grossco, Ixc., West Hartford, Connecticut 


For Construction Permits 
Order 


The Hearing Examiner having under consideration a 
petition, filed by Grossco, Ine., on April 6, 1960, requesting 
leave to amend its application to include agreement between 
Grossco, Inc., and Berkshire Broadcasting Corporation, 
looking toward a merger of their interests and the dismissal 
of the Berkshire application, and an affidavit regarding 
the arrangements under which Berkshire filed petition for 
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the dismissal of its application, as more particularly set 
forth in the amendment tendered with the petition; 


Ir Appeanrnc, That the time for filing objections has 
expired, and no objection has been filed to a grant of the 
petition: 

Ir Is Onperep, This 18th day of April, 1960, that the 
petition Is Graxtep, and the amendment tendered therewith 
Is ACCEPTED. 


Awnyie Neat Huntrine 
Hearing Examiner 
Feperan CommvuyicatTions CoMMISSsION 


Bex F. Warte 

Ben F. Waple 

Acting Secretary 
(Sear) 


Released: April 19, 1960 
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(Received July 1, 1960) 
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 
In re Applications of 
Docket No. 13065 File No. BP-11677 
Coxsotwatep Broapcastinc Ixvustris, Inxc., 
Natick, Massachusetts 


Docket No. 13067 File No. BP-128S+4 


Charles A. Bell, George J. Helmer, III, Wayne H. Lewis 
and Edward Bleier, a/b as Newton Broapcastinc Company 
Newton, Massachusetts 


Docket No. 13068 File No. BP-12901 


Transcript Press, Inc., Dedham Massachusetts 


Docket No. 13069 File No. BP-12917 
BERKSHIRE BROADCASTING CORPORATION, 
Hartford, Connecticut 


Docket No. 13071 File No. BP-13141 
Grossco, Ixc., West Hartford, Connecticut 


For Construction Permits for New Standard 
Broadcast Stations 


Joint Petition for Severance 


Grossco, Inc. and Berkshire Broadcasting Corporation, 
applicants in the above captioned proceeding, respectfully 
request that their applications be severed from the other 
applications herein. In support thereof, the following is 
shown: 


1. Grossco, Ine. is an applicant for a new standard broad- 
cast station in West Hartford, Connecticut (Docket No. 
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13071). Its application, which requests authority to op- 
erate on 1550 ke with power of lkw, daytime only, was 
designated for a consolidated hearing with the applications 
above noted by the Commission’s order released August 10, 
1959. (FCC 59-853; Mimeo No. 76333.) At that time, 
Grossco’s proposal was mutually exclusive with the appli- 
eation of Berkshire Broadcasting Corporation (Docket No. 
13069). Berkshire has, however, since filed a petition to 
dismiss its application without prejudice. The Berkshire 
petition is pending before the hearing examiner and Berk- 
shire is no longer prosecuting its application. (Tr. 722-23.) 
A petition filed by Grossco, Inc. requesting leave to amend 
its application to include an agreement between 
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Grossco and Berkshire looking to a merger of their interests 
was granted and the amendment accepted by order of the 
examiner released April 19, 1960. (FCC 60M-686; Mimeo 
No. 87518.) 


2. The remaining applications herein, Consolidated 
Broadcasting Industries, Inc., Natick, Massachusetts (Doc- 
ket No. 13065), Newton Broadcasting Company, Newton, 
Massachusetts (Docket No. 13067), and Transcript Press, 
Inc., Dedham, Massachusetts (Docket No. 13068), are mu- 
tually exclusive. As shown below and by the hearing rec- 
ord in this proceeding, Grossco’s application is not mu- 
tually exclusive with any of these applications. (See Tr. 
64-5.) 

3. The proposals herein that will receive interference 
within their normally protected primary service area from 
Grossco’s proposed operation are those of Newton Broad- 
casting Company and Consolidated Industries, Inc. With 
respect to the Newton proposal, the area so affected is 
34.5 square miles with a population of 1,761 persons. This 
represents 1.65% of the area and .077% of the population 
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within the protected primary service area of the Newton 
proposal. This interference area presently receives a 
minimum of eleven and a maximum of seventeen services 
from existing stations. (Newton Exhibit E-1, pages 2-3, 
5-6.) As stated in Newton’s exhibit, the interference so 
involved is clearly minor. 


4, With respect to the Consolidated proposal, the area 
so affected is 38.7 square miles with a population of 1,364 
persons. This area and population are 2.6% and 0.28% of 
the area and population within the remaining interference 
free service area of Consolidated’s proposal. All of this 
interference area receives service from a minimum of five 
stations. Additional service is provided 75 to 100% of 
the area by three stations, 50 to 75% by two stations, 25 
to 50% by three stations and 0—25% by one station. (Con- 
solidated Exhibit 1, pages 2-3.) The only other interference 
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that will be caused by Grossco’s proposal affects station 
WBAZ, Kingston, New York, made a party to this proceed- 
ing by the Commission’s order of designation. The Grossco 
proposal will receive interference from whichever of the 
above noted applications the Commission grants. This in- 
terference is minor and in no event exceeds 10% of the 
population within its primary service area. The inter- 
ference to be received is 2.35% from the Natick proposal, 
1.05% from Dedham and 6.83% from Newton. A minimum 
of seven services are available in any interference area so 
created. This is the only interference Grossco will receive 
which it is willing to accept as a condition to grant of its 
application. 

5, A separate consideration of Grossco’s application can 
have no effect upon the issues which confront the appli- 
cants who would remain in this proceeding. Those issues 
are entirely independent from the issues that obtain to 
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the Grossco proposal and relate solely to the above noted 
mutually exclusive applications. The severing of Grossco’s 
application will permit its early consideration without 
the necessity of awaiting the conclusion of a lengthy hear- 
ing upon issues unrelated to it. It is submitted, therefore, 
that a grant of this petition would materially assist the 
proper dispatch of the Commission’s business. 
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Woaenerore, it is respectfully requested that the Commis- 
sion’s order of designation herein be amended by severing 
therefrom the applications of Grossco, Inc. and Berkshire 
Broadcasting Corporation for separate consideration and 
making WBAZ a party thereto. 


Respectfully submitted, 
Grossco, Inc. 
By Lesrer Coen 


Howarp F. Roycrorr 
Howard F. Roycroft 
Hogan & Hartson 
800 Colorado Building 
Washington 5, D. C. 
Its Attorneys 


BeErksHIRE BroapcasTiNG CorPoRATION 


By Sranztey S. Nevsrapr 


Stanley S.Neustadt 
Cohn & Marks 
Cafritz Building 
Washington 6, D. C. 


Its Attorneys 
July 1, 1960 
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BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 


In re Applications of 


Docket No. 13065 File No. BP-11677 
Consotipatep Broapcastinc Ixpustres, Inc., 
Natick, Massachusetts 
Docket No. 13067 File No. BP-12884 
Charles A. Bell, George J. Helmer, III, Wayne H. Lewis 
and Edward Bleier, d/b as Newrox Broapcastinc Company 
Newton, Massachusetts 
Docket No. 13068 File No. BP-12901 
Transcript Press, Ixc., Dedham Massachusetts 
Docket No. 13069 File No. BP-12917 
BerKsHRE BROADCASTING CORPORATION, 
Hartford, Connecticut 
Docket No. 13071 File No. BP-13141 
Grossco, Inc., West Hartford, Connecticut 
For Construction Permits for New Standard 
Broadcast Stations 


Memorandum Opinion and Order 
By the Commission: 


1. The Commission has before it for consideration a joint 
petition of Grossco, Inc., and Berkshire Broadcasting Cor- 
poration for severance of their applications from consoli- 
dated proceeding, filed July 1, 1960. 
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2. The joint petitioners state that Berkshire is seeking 
to dismiss its application’ and merge with Grossco; that 
Grossco would involve interference with the three remain- 
ing applications, but that, although these three applica- 
tions are mutually exclusive among themselves, the Grossco 
application is not mutually exclusive with any of them. Pe- 
titioners assert that the interference between the various 
proposals is minor: that Grossco would cause interference 
to Station WBAZ, Kingston, New York; and that interfer- 
ence to Grossco will in no 
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event exceed 10% of the population within its primary 
service area. Grossco states that it will accept the in- 
terference from any of the three proposals herein as a con- 
dition to grant of its application. 


3. Other parties to the proceeding did not file any plead- 


ings in opposition to or in favor of the petition. 


4. We believe that, since the interference involved be- 
tween the Massachusetts proposals and the Connecticut 
proposals herein is minor and in view of the absence of 
any opposition by any of the other parties to this proceed- 
ing to the grant of the instant petition, the public interest 
will be served by severing the applications of Grossco, Inc., 
and Berkshire Broadcasting Corporation from this proceed- 
ing. Berkshire’s petition to dismiss is not before us for 
consideration; hence, we are not ruling on the merits of 
that petition, nor have we considered, in the light of Section 
311(c), as amended by P. L. 86-752, 86th Congress, the 
agreement underlying that petition. 


1 Berksbire’s petition to dismiss is pending before the Hearing Examiner. 
The engineering exhibits exchanged at the hearing show that Berkshire’s pro- 
posal would not cause any interference to the Dedham, Newton, and Natick 
proposals and that it would reecive less interference than Gronsco from each 


of the proposals. 
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Accordingly, Ir Is OnpErep, This 28th day of September, 
1960, That the joint petition of Grossco, Inc., West Hart- 
ford, Connecticut, and Berkshire Broadcasting Corpora- 
tion, Hartford, Connecticut, filed July 1, 1960, for sever- 
ance of their applications from the above-entitled pro- 
ceeding Is GranTED; that the above-captioned applications 
of Grossco, Inc., and Berkshire Broadcasting Corporation 
Are Severep from the above captioned proceeding and 
Rerarep rx Hearrse on the issues applicable to them; 
and that the party respondent, Big River Broadcasting 
Corp., is also severed from the above-captioned proceeding 
and hereby made a party to the proceeding on the severed 
applications. 


Fepera, ComMUnNICATIONS COMMISSION 


Ben F. Warre 
Ben F. Waple 
Acting Secretary 


(Seaz) 
Released: October 3, 1960 
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BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. Cc. 


FCC 61-455, 2401 
In re Applications of 


Docket No. 13069 File No. BP-12917 
BerxsHme Broapcastinc CORPORATION, 
Hartford, Connecticut 


Docket No. 13071 File No. BP-13141 
Grossco, Ixc., West Hartford, Connecticut 


For Construction Permits 


Order 
At a session of the Federal Communications Commis- 


sion held at its offices in Washington, D. C. on the 5th day 
of April, 1961; 


The Commission having under consideration the above- 
captioned applications and a Decision of the Court of Ap- 
peals for the District of Columbia circuit, Interstate Broad- 
casting Co., Inc. v. FCC (Case No. 15561), decided Decem- 
ber 22, 1960, ordering intervention by Interstate Broad- 
casting Co., Inc. in the above-captioned proceeding; 


Ir Is Onpenep, That Interstate Broadcasting Co., Inc. Is 
Manz a Party to the above-captioned proceeding. 
FeperaL Communications CoMMISSION 


Bex F. Waprie 
Ben F. Waple 
Acting Secretary 
(Szav) 


Released: April 7, 1961 
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BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 


FCC 61M-625, 3039 
In re Applications of 
Docket No. 13069 File No. BP-12917 


BERKSHIRE BROADCASTING CORPORATION, 
Hartford, Connecticut 


Docket No. 13071 File No. BP-13141 
Grossco, Inc., West Hartford, Connecticut 


For Construction Permits 
Order 


The Hearing Examiner having under consideration the 
Commission’s order (FCC 61-455), released in the above- 
entitled proceeding on April 7, 1961; 

Tr Appeartnc, That Interstate Broadcasting Co., Inc., 
has been made a party to the proceeding and that considera- 
tion should be given to further procedures which may be 
necessary or desirable herein in the light of the addition 
of this party; 

Ir Is Orverev, This 10th day of April, 1961, that all 
parties, or their attorneys, who desire to participate in 
the proceeding, Are Drrectep To Appear for a prehearing 
conference, pursuant to the provisions of Section 1.111 
of the Commission’s rules, at the Commission’s offices in 
Washington, D. C., at 2:00 p.m., April 1S, 1961. 

Awniz NeaL Hunttine 
Hearing Examiner 
Federal Communications Commission 
Ben F. WapPLe 
Ben F. Waple 
(Seat) Acting Secretary 
Released: April 10, 1961 
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Tr. A-19 
Transcript of Hearing 


Volume 2-A 


BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 
April 18, 1961 


Docket No. 13069 
In the Matter of: 


Berxsume Broapcastrxe Corporation 
Hartford, Connecticut 


Docket No. 13071 


Grossco, Ixc. 
West Hartford, Connecticut 

The above-entitled matter came on for further hearing 
before Annie Neal Huntting (The Presiding Examiner) in 
Room 1346 New Post Office Building, Washington, D. C., at 
2:00 pm. 
APPEARANCES: 

On behalf of Berkshire Broadcasting Corporation: 


Stanley S. Neustadt, Esq. 
Cohn and Marks 

317 Cafritz Building 
Washington, D. C. 


On behalf of Grossco, Inc., 


Edgar W. Holtz, Esq. and Howard F. Roycroft, Esq. 
Hogan & Hartson 

810 Colorado Building 

Washington 5, D. C. 
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On behalf of Interstate Broadcasting Company, Inc. 


Philip G. Loucks, Esq., Maurice M. Jansky, Esq. 
and Carl H. Imlay, Esq. 

Loucks and Jansky 

1317 F Street, N. W. 

Washington, D. C. 


Tr. A-20 
On behalf of the Chief, Broadcast Bureau: 
Kenneth A. Finch 


Tr. A-21 
PROCEEDINGS 


Presiding Examiner: This is a prehearing conference 
on Docket Nos. 13069 and 71, which was called as a result 
of the Commission’s Order released April 7, 1961, which 
made the Interstate Broadcasting Company, Inc., a party 
to this proceeding. 

May we have the appearances of the parties? 

Mr. Neustadt: Stanley S. Neustadt of Cohn and Marks, 
on behalf of Berkshire Broadcasting Corporation. 

Mr. Holtz: Edgar W. Holtz of Hogan & Hartson, on 
behalf of Grossco, Inc. 

Mr. Roycroft: Howard F. Roycroft, also for Grossco, Inc. 

Mr. Jansky: Philip G. Loucks, Maurice M. Jansky, and 
Carl H. Imlay of Loucks and Jansky, on behalf of Inter- 
state Broadcasting Company, Inc. 

Mr. Finch: Kenneth A. Finch, on behalf of the Chief, 
Broadcast Bureau. 

Presiding Examiner: I suppose first of all we would like 
to hear from Interstate to see what your ideas are as to 
what we need to do in this proceeding now that you have 
been made a party. 
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Mr. Jansky: Well, Madam Examiner, the first question 
I would like to ask, in view of the nature of this proceeding, 
which is quite different from the proceeding in which Inter- 
state petitioned to intervene, in that there are 


Tr. A-22 


now two applicants and when Interstate petitioned to inter- 
vene there were S applicants—I would first like to inquire, 
and I think it is proper on behalf of Interstate that the 
inquiry be made—what are the issues in this proceeding 
based upon, the Commission’s several orders? 

Presiding Examiner: I believe the parties have reached 
a stipulation as to what issues were still in existence before 
you became a party. 

Mr. Jansky: Which stipulation, of course, is not binding 
upon Interstate. 

Presiding Examiner: Yes. 

Mr. Finch: Madam Examiner, the issues, I believe, were 
set forth in the— 

Mr. Jansky: May I request in stating them you refer 
to the various orders of the Commission so that I can 
follow. 

Presiding Examiner: I think the last statement of issues 
in this proceeding was the Commission’s Order released 
September 26, 1960. 

Then subsequent to that time, the Commission severed 
Grossco and Bershire from the proceeding by order released 
October 3, 1960, and the order reads, ‘Sand retained in 
hearing on the issues applicable to them.’’ 

Mr. Jansky: That is what I inquired about, the issues 
made under the various notices of the Commission being 
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applicable to them. 
I would state for the record that Interstate has not con- 
sidered it is bound by the factual presentation that was 
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made by Berkshire and Grossco in support of the petition 
for severance. 

Presiding Examiner: I believe that if we refer to the 
order released September 26, 1960, for the numbering of 
the issues— 

Mr. Jansky: September 26. 

Presiding Examiner: Yes—1960. 

Mr. Holtz: Madam Examiner, I wonder in view of Mr. 
Jansky’s remarks whether he would be at this time able 
to indicate for the record those issues which he feels he 
wishes to inquire into evidentiary-wise. 

Mr. Jansky: Mr. Holtz, Interstate is a party to this pro- 
ceeding. The burden on the issues in this proceeding is on 
the applicants. I think it is ineumbent upon the applicants, 
at least, and I ask this also with regard to the Broadcast 
Bureau and the Examiner, to know what the issues in the 
proceeding are. 

Presiding Examiner: Well, I would like to say this. 

I don’t think we need to argue. We will find out every- 
body’s views on it before we get through. 

In the Broadcast Bureau’s proposed findings and con- 
clusions, they state that remaining issues which are 
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here applicable follow, and they list Issues 1, 2, 3, 4, 6, 8 
and 13. 

Mr. Jansky: I read that. I don’t consider that binding 
on Interstate either, anyway whatsoever. 

Presiding Examiner: Well, you wanted to know what 
the views of the parties are here and I assume that that is 
the views of all parties other than you. We don’t know 
what your views are. 

Does any party other than Mr. Jansky have a different 
view as to what issues are applicable? 

Mr. Neustadt: No, Madam Examiner. 
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Presiding Examiner: Now, let’s hear what your views 
are. 

Do you agree with that, Mr. Jansky? 

Mr. Jansky: If the Examiner please, we are made a 
party to this proceeding as a result of action of the United 
States Court of Appeals. This proceeding is on applica- 
tions which were set for hearing by order of the Commis- 
sion. 

The orders of the Commission as supplemented by later 
orders which added to the issues specified, the issues upon 
which these applications were to be heard. 

As Interstate views the case, we come into this proceed- 
ing as though it were beginning today. We do not consider 
ourselves bound and we do not intend to be bound 
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Can you refer me to the issue number? 

Mr. Jansky: I don’t have that order that you speak of, 
apparently. I have an order here of September 22, 1960, 
but it does not relate to— 

Presiding Examiner: I beg your pardon. I am getting 
this mixed up with another case. I am sorry. I retract 
that. 

Mr. Jansky: If there was a subsequent order changing 
these issues, I am not aware of it. 

Presiding Examiner: No, that was my mistake. I 
thought I had the order from a companion case to this, but 
it was to another. 


Mr. Jansky: The other issue in the proceeding so far as 
I know or specifically the issues in the proceedings so far 
as I know them to be are those set forth in the Commission’s 
order of April 22. 

Presiding Examiner: I believe I will have to get another 
file. 
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Mr. Jansky: And the initial order in this proceeding. 
Presiding Examiner: Could we go off the record. 


(Discussion off the record.) 


Presiding Examiner: Back on the record. 

I now have the right orders, I hope. J had picked up 
the wrong order when I assembled my papers to come back. 

Well, suppose we go through this and see if we can 
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get an agreement as to what issues are in effect. 

There are a number of Memorandum Opinion and Order, 
which were issued in this case that changed various aspects 
of it. 

Mr. Finch: Do you want to start with the original 
hearing orders and then work forward or do you want to 
work from the severance back? 

Presiding Examiner: Maybe that would be what we 
could do. Start from the original hearing order and work 
forward. I think I have notes here as to any changes that 
were made on the issues of that original order. 

I take it there is no question by anybody but that Issues 
1, 2 and 3 of the original order are still applicable, and by 
original order, I am referring to the order released August 
10, 1959. 

Now, Issue 4 which relates to Grossco, Inc. and United. 
an objectionable interference with WBAS and WPEP. I 
assume all parties agree that we are no longer concerned 
with United Broadcasting Company. So the only thing 
under that issue would be objectionable interference of the 
proposals of Grossco. 

Mr. Jansky: Is that because United is dismissed? 

Presiding Examiner: They were dismissed or something 
happened to them. 
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get an agreement as to what issues are in effect. 

There are a number of Memorandum Opinion and Order, 
which were issued in this case that changed various aspects 
of it. 

Mr. Finch: Do you want to start with the original 
hearing orders and then work forward or do you want to 
work from the severance back? 

Presiding Examiner: Maybe that would be what we 
could do. Start from the original hearing order and work 
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I take it there is no question by anybody but that Issues 
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Presiding Examiner: They were dismissed or something 
happened to them. 
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Does Commission counsel recall what happened to 
United? 

Mr. Finch: United Broadcasting Company of Beverly, 
Massachusetts—I believe it has been granted a C.P. on 
1570, 500 watts directional antenna a day. I believe that 
was granted back in September or thereabouts. 

Mr. Neustadt: I am quite certain that is right. 

We represented WPEP, which was a respondent with 
respect to the United application and my recollection is 
that the United application was severed from all of the 
others in this proceeding and ultimately granted. 

Presiding Examiner: So under 4, we would only be 
concerned with the interference which Grossco would cause 
to WPEP or any other existing standard broadcast station. 

Mr. Neustadt: I think, Madam Examiner, it would be 
WBAZ. I don’t think there ever was any interference with 
WPEP. 

Presiding Examiner: Then any other interference with 
WBS or other existing standard broadcasting stations. 

Issue 5 relates only to WKOX and that is not involved 
in this proceeding, so I assume all parties would agree 
that that is moot. 

Mr. Finch: I think we had better get concurrence with 
Mr. Jansky on every one as we go forth. 
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Mr. Jansky: I have no objection to the admission of 
Issue 5 and the modification in Issue 4 that you have 
described. 

Presiding Examiner: Issue 6 was amended by the Com- 
mission’s memorandum opinion and order of December 23, 
1959 and I believe is now moot in any event because Berk- 
shire has petitioned to dismiss. 

Mr. Jansky: Has it been dismissed? 
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Presiding Examiner: No, because under the Commis- 
sion’s rules at the time this petition was filed the rules 
provided that the Examiner would, while there was an 
agreement for merger, that the Examiner would pass on 
the dismissal in her initial decision. 

So the initial decision has evidently not been rendered, 
and so that has never been acted on. 

Mr. Neustadt: However, Madam Examiner, I think it 
should be pointed out that the amendment of the Grossco 
application which is the other side of that same coin has 
been accepted. 

Presiding Examiner: Yes. 

Mr. Jansky: Does counsel for Berkshire argue that the 
acceptance of that is binding upon Interstate? 

Mr. Neustardt: I do not disagree with Mr. Jansky’s 
assertion that he can open up anything in this proceeding 
which he could open up had it started off today. I am not 
sure that he meant, or if he did, that I agree, with the 
notion that we all have to proceed as if in fact none of this 
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had ever happened because it has and we do have the record. 
However, he is free, if he ean make a case, to attack any of 
the rulings which have been made up to now as far as I can 
tell. 

Presiding Examiner: Let me ask you this: 

Was your petition to intervene filed before that petition 
to intervene or after? 

Mr. Neustadt: It was filed before. 

Presiding Examiner: Well. in that event, I think he 
should have a right because I think anything that was done 
after his petition to amend was on file should be subject 
to his participation. 

Mr. Neustadt: I agree. I think Mr. Jansky can attack, 
as I say, anything that has been done. I don’t think it is 
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necessary. for example, for us to file a petition all over 
again. 

Presiding Examiner: Do yon desire to oppose that peti- 
tion to amend? 

Mr. Jansky: If Berkshire does not choose to prosecute 
its application, I think it should be dismissed forthwith. 

Presiding Examiner: I can’t under the Commission 
rales. 

Mr. Jansky: I think the burden of this issue 6 is still 
upon Berkshire in the opinion of Interstate. 

Presiding Examiner: Well, I don’t see how that can be, 
because Interstate has no application to prosecute. It will 
have to be dismissed whether it is dismissed with prejudice 
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or without prejudice. 
Mr. Neustadt: Madam Examiner, Mr. Jansky’s view 
about what burden we have he is certainly entitled to. If 


we do not lead any burden he believes we have, he can argue 
that with any pleading he ultimately files with you and with 
the Commission in this proceeding. I am interested in his 
view, but that is all. 

Presiding Examiner: I am prepared to rule right at the 
moment that Issue 5 has been rendered moot by the filing 
of the petition to dismiss by Berkshire. 

Mr. Jansky: Issue 6 you mean? 

Presiding Examiner: Issue 6. That is right. 

Mr. Nenstadt: I think such a ruling, Madam Examiner, 
would certainly comport with everything the Commission 
has ever done in this area. 

Presiding Examiner: Does the Broadcast Bureau agree 
with that? 

Mr. Finch: Broadcast Burean agrees with the statement 
jast made by counsel, but with one exception. I believe 
that if Mr. Jansky wants in any way to attack any petitions, 
any amendments, any pleadings that have been filed in this 


130 


(Tr. A-32) 


proceeding, at the time when he was not a party respondent, 
he has a right to do so, but it is going to be imperative upon 
him to file such pleadings. It is certainly not imperative 
upon either Berkshire or Grossco to disprove their 
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own case. 

Presiding Examiner: What I was asking you to agree 
with or not is that issue 6 is rendered moot by the filing of 
the petition to dismiss by Berkshire. 


Mr. Finch: I would say it is rendered moot in the absence 
now of Mr. Jansky trying to at any time along the line, 
trying to attack Bershire on different grounds or on the 
same grounds that the amendment was filed. 

Mr. Neustadt: Madam Examiner, I think possibly what 
Mr. Finch is suggesting is this: 

Tf the amendment remains accepted, then I think he would 
agree with you, and I certainly do, that the issue is moot. 
However, we have already suggested that since Mr. 
Jansky’s client was not a party to this proceeding at the 
time for leave to amend was filed, he, if he does it timely, 
may attack the ruling on the petition to amend. 

Presiding Examiner: Well, I thought I just ask him 
and he said he didn’t desire to do that. 

Mr. Jansky: I must have misunderstood you, Madam 
Examiner. 

Presiding Examiner: Well, then, I think we should set 
up a timetable by which, if you are going to oppose the 
amendment, you should do so. 

Mr. Jansky: I think both Broadcast Bureau counsel and 
the Examiner may have misunderstood me. 
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We are here exploring the question of what issues are 
in this proceeding because as all parties know, those issues 
place a burden upon the applicant and most certainly a 
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burden upon other parties to the proceeding so far as re- 
butting evidence that may be adduced by the applicant. 

But with regard to Berkshire Broadcasting Company, I 
am quite aware of the Examiner’s view with regard to the 
dismissal of the Berkshire application. As this case now 
stands, I consider Issue 6 a burden upon Berkshire and, of 
course, at the appropriate time if they fail to meet the 
burden. I shall press for their dismissal. 

Mr. Neustadt: Madam Examiner, I fully concur with 
Mr. Jansky that the application should be dismissed. 

Presiding Examiner: Very well. 

Then. as I have said, I have ruled that in view of the 
filing of the petition forleave to dismiss, issue 6 is rendered 
moot. 

Mr. Jansky: I don’t agree with the rendering moot of it. 

Presiding Examiner: That is all right. 

You can disagree, but I have made my ruling. 

Issne Number 7 was deleted by memorandum opinion and 
order released December 1, 1959. 

Mr. Jansky: Let me see if I have that. December 1? 
Is that the order of severing? 

Presiding Examiner: I will have to look it up to tell 
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you what that is. 

Mr. Finch: The order of severance is an order of 
October 3, 1960. 

Presiding Examiner: In any event— 

Mr. Jansky: That, of course, is a burden upon Newton 
Broadcasting Company which is not now a party to these 
proceedings. 

Presiding Examiner: Yes. So Issue 7 would certainly 
be of no concern to us here. 

Issue 8 related to Berkshire and to United and to Grossco. 

Mr. Jansky: It is my understanding after investigation 
of these sites by the Federal Aviation Administration they 
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have advised the Commission they had no objection to the 
construction as proposed antenna structures at the sites 
described. 

Am I right in that understanding? 

Mr. Roycroft: That is correct. 

Mr. Jansky: I won’t press Issue No. 8. 

Presiding Examiner: Do all parties agree then that 
Issue No. 8 may be stipulated to have been complied with 
and is no longer— 

Mr. Roycroft: Such a stipulation is already in the record, 
Madam Examiner. 

Presiding Examiner: We have to do it all over again 
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because we are starting again. 
Mr. Finch: Agreement was reached by letter of August 
28, 1959 to the Antenna Survey Branch. 


Presiding Examiner: Would Commission counsel want 
to state the stipulation to be entered into? 

Mr. Finch: Restate the stipulation? 

Presiding Examiner: Yes. You see, we are having to 
do this all over again. 

Mr. Finch: Well, we would have to get the transcript 
in which the stipulation was introduced. 

Mr. Jansky: I will take care of that, if I may insofar 
as Interstate Broadcasting Company is concerned; it will 
not insist either upon the argument that the site proposed 
by Grossco or Berkshire will be a hazard to air navigation, 
nor will Interstate require that either Grossco, Inc. or 
Berkshire produce evidence with regard to that question. 
It is Interstate’s understanding that the Federal Aviation 
Administration has advised the Commission that the site 
and the proposed use thereof will not constitute a hazard 
to air navigation. 

Presiding Examiner: Very well. 
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And you are willing to accept the stipulation which was 
previously entered into? 

Mr. Jansky: I have read the stipulation previously in- 
troduced and I have no objection with regard to that issue. 

Presiding Examiner: Very well. 
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Issue 9 was amended by a memorandum opinion and 
order dated December 23, 1959. 

It refers to United Broadcasting Company, Inc. and is 
not involved in this proceeding. I assume all parties will 
stipulate to that. 

Issue 10 related to County Broadcasting Corporation and 
Consolidated Broadcasting Industries, Inc. Neither of 
those is a party to this proceeding. So I assume all parties 
will stipulate that issue is not involved here. 

Mr. Jansky: Both of those applications have been dis- 
missed, have they not? 

Consolidated, I know has. 

Mr. Finch: Both have been dismissed, Madam Examiner. 

Mr. Jansky: Both have been dismissed, haven’t they, 
Mr. Finch? 

Mr. Finch: They have. 

Presiding Examiner: Issue No. 11 was renumbered 
Issue 13 in a later Commission order which I am not sure 
whether it referred to this part of the proceeding as well as 
the other branch that broke off or not. 

Mr. Jansky: I believe that was the order of April 22nd 
1960. 

Presiding Examiner: Yes. Grossco would still have 
been a party because you were not severed until October 3, 
1960. 

So Issue No. 13—no Issue No. 11, you see, was 
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renumbered Issue No. 13, so a new issue No. 11 was put in 
by the order of April 22, 1960. 

Mr. Jansky: And also a new Issue No. 12. 

Presiding Examiner: That new issue related to Newton, 
Natick, and Dedham, Massachusetts and whether they were 
one or separate communities. 

I believe it has no relationship to the Berkshire or 
Grossco proposal, but refer to three other applicants who 
at that time were part of this proceeding. 

So I think that all parties will stipulate that Issue 11 as 
stated in the Commission’s order released April 22, 1960 is 
not applicable. 

Mr. Jansky: Well, that places Interstate in a position 
which I previously expressed. It is not the present intent 
of Interstate to attack the Commission’s severance order in 
this proceeding insofar as Grossco and Berkshire are con- 
cerned. I do say we will attack the factual evidential basis 
therefor as we do not believe it applicable. 

Presiding Examiner: Very well. 

Issue No. 12 as stated— 

Mr. Jansky: And if that puts all of these cases back 
together, that is not our fault. 

Presiding Examiner: Issue 12 as stated in the Commis- 
sion’s memorandum opinion and order released April 22, 
1960 reads: 

In the light of their location and urban and industrial 
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characteristics and other relevant factors to determine 
whether Hartford and West Hartford, Connecticut may be 
considered as separate communities for the purposes of 
307(b) of the Communications Act of 1934, as amended. 

That is the issue. I believe Mr. Jansky, you stated you 
feel is still in effect. 
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Mr. Jansky: I do. 

Presiding Examiner: For what reason? 

Mr. Jansky: Because one of the issues in this proceeding 
so far as the Grossco application is concerned argued as a 
matter of fact—I mean this issue in the proposed findings 
and fact of the Broadeast Bureau relates to whether or 
not the requirements of Section 307(b) of the Act did take a 
grant of the application of Grossco, Inc. because it is alleged 
West Hartford does not have a transmission available to 
it. a rather peculiar allegation when it is admitted there 
are other studios in West Hartford. 
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But. nevertheless, that is an allocation. 

Now the cases are too numerous for me to cite to the 
effect that section 307(b) of the Act is concerned with both 
the availability of reception service and the availability of 

To the extent we are here hoping 


munity or two. 

Presiding Examiner: Well, is that in connection with 
whether the loss of service by virtue of the interference to 
station WB.AZ is outweighed by the service to the— 

Mr. Jansky: The interference that we will show to 
WQXR as well is pertinent to that consideration. 

Mr. Neustadt: If will permit it. 

Mr. Jansky: Well, the best way for us to go back to court 
is not to be permitted to. 

Presiding Examiner: Well, is it your contention that on 
the issne as to objectionable interference to any other 
existing station that you should be permitted to show— 

Mr. Jansky: Well, that question I was going to raise 
later as to whether these issues will permit me to develop 
the evidence I have in mind. I was going to raise that a 
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little bit later. When I found out what is in, then I can 
decide whether I want to do is permitted. 
Presiding Examiner: The same principle will apply here 
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if this is a relevant consideration as to whether the service 
to be lost by reason of the interference than the service to 
be gained by the new service. The principle would be the 
same whether you were applying it to only WBAZ or to 
both those stations. 

Does anybody have any objection then to considering that 
issue as still relevant and material? 

Mr. Neustadt: Madam Examiner, I do not object. I 
agree that it is a relevant issue. However, I would like it 
understood that at least it is the position of Berkshire— 
and I cannot in this regard speak for Grossco—that this 
issue could be satisfied by an admission by the applicant 
that if application can’t be treated for purposes of section 
307 (b) as one for Hartford which would eliminate the 
necessity of any factual evidence on this issue. 

In other words, the issue could be rendered moot in effect 
by an agreement by the applicant that the application be 
treated in the worse light as far as its application is con- 
cerned but this is a matter that can be discussed better at 
the time the evidence is introduced. 

Presiding Examiner: Does anybody else have any objec- 
tion then to considering issue 12 to be still relevant? 

As I understand, you are not putting a condition on it. 

Mr. Neustadt: No, indeed, I agree it is a relevant issue. 
I felt since this is a pre-hearing conference and since its 
purpose essentially is to inform all parties to where and 
how we 
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are likely to go, that it might have been valuable for Mr. 
Jansky to understand at least my view on the subject. 
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Presiding Examiner: Very well. 

Then issue 12 is considered still relevant and material. 

The previous issue 11 was renumbered issue 13 and that 
reads: to determine in the light of Section 307(b) of the 
Communications Act of 1934 as amended which of the 
indicated proposals would best provide a fair and efficient 
and equitable distribution of radio service. 

I take it all parties agree that that is now moot since 
we have only one proposal that is being put forward in 
the proceeding. 

Mr. Neustadt: Madam Examiner, I, again speaking only 
for Berkshire, I would agree that in the sense that you have 
just stated the issue as stated is moot. However, I would 
suggest that the essence of the issue, the 307(b) determina- 
tion is still a part of this case, let’s say, section 307(b) as 
you pointed ont a little earlier. So, whether this precise 
issue is moot or not, I think that the examination which is 
contemplated by the issue is one which still has to be made. 


Presiding Examiner: I think the Commission has said 
that as to interference there is always a 307(b) issue with- 
ont its being stated in the order as an issue. 

This issue as stated is limited to a comparison of pro- 
posals and since there is only one proposal left that is being 
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put forth, I don’t think there is anything to compare it 
with in the way of proposals and in view of the Commis- 
sion’s statement that Section 307(b) is always present in 
so far as objectionable interference to other stations is 
concerned, then I don’t think this issue goes to that 
problem. 

Mr. Nenstadt: I agree completely with the statement 
you have just made. 

Mr. Jansky: Well, Madam Examiner, I understand the 
reason. I understand the problem that is created by a 
serverance of the applications, plus a motion to dismiss an 
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application. With regard to this issue, Interstate Broad- 
casting Company thinks that before acceptance of this pro- 
ceeding is 307(b). So I do not think the issue should be 
considered moot. 

I think, more, rather, in the nature of the changes that 
have been taking place in this proceeding which have not 
been caught up with in the exact phrasing of the issue, that 
this issue is still in here as to whether or not Section 307(b) 
of the Act is served by a grant of the application of Grossco. 
Inc. 

Presiding Examiner: I will rule against your contention 
on that. I will rule that issue number 13 has been rendered 
moot since we only have one proposal left in this proceeding 
which is being prosecuted. 

Mr. Jansky: Just so the record may be complete, I want 
the record to show an acception. 

Presiding Examiner: Very well. 
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Issue 14 reads as follows: to determine which proposals 
would provide primary service to the community or com- 
munities selected as having the greatest need for a new 
facility and to determine which of those proposals so serv- 
ing the preferred community or communities will serve 
the public interest, convenience and necessity in the light 
of the evidence produced to the foregoing issues and the 
record made with respect to the significant differences be- 
tween the applicants as to—and I will not read a, b, and c 
in their entirety. They go to the background and experience 
of the proposal and the programing. 

Since we again are faced only one proposal here, it is 
obvious that that issue is now moot because there is not a 
second proposal to compare the Berkshire proposal with. 

Do all parties agree with that? 

Mr. Jansky: Madam Examiner, I am compelled to make 
a further statement; of course, I recognize that if there is 
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no application by Berkshire, there is no reason for this 
issue. But this brings up another question which the Ex- 
aminer has heretofore observed she cannot now rule upon. 

I don’t want to have my position misunderstood. As far 
as Interstate is concerned, it is willing to complete with all 
commerce, but I don’t think it is quite quitable or right if 
Berkshire is at its proceeding for Berkshire to participate 
in the proceeding as though it were in it, and that means 
counsel being present and in the future cross examining 
witnesses of 
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Interstate and otherwise. So I think that we are entitled to 
a roling on whether Berkshire is in or out. 

Presiding Examiner: Well, Berkshire is still in the pro- 
ceeding until their application is dismissed. 

Well, I will rule against you on that. 
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Mr. Jansky: Just so that all parties will understand, in 
the future. I shall object to any participation by counsel for 
Berkshire in this proceeding. 

Presiding Examiner: Very well. 

I will rule that Issue No. 14 is rendered moot by virtue 
of the fact that Berkshire has petitioned to dismiss and 
we only have the Grosseo application before us. 

Issue 15 was previously issued 13 of the original order 
which is now renumbered 15 and reads: ‘‘To determine in 
the light of the evidence pursuant to the foregoing issues 
which. if any, of the instant applications should be granted. 

I assume all parties consider that one as still in effect, 
certainly insofar as Grossco is concerned. 

I believe that completes the issues as finally constituted. 

Mr. Jansky: With the exceptions that we have heretofore 
noted, yes. 

Presiding Examiner: Yes. 

Very well 
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Well now, we know which issues have been agreed or have 
been ruled to be still in effect. 

Do you desire to bring up at this time the extent of the 
issue with regard to interference and discuss whether you 
can show interference to WQX or not under that issue? 

Mr. Jansky: I do so, Madam Examiner, under the pro- 
visions of rule 1.11 of the Commission’s rules and regula- 
tions governing 
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pre-hearing conferences, sub-part I, which deals with the 
necessity or desirability of simplification, clarification, 
amplification or the limitation of the issues. 

Mr. Neustadt: Madam Examiner, I would prefer or 
request that you issue no ruling today. I am not prepared 
to argue fully the admissibility of the type of evidence to 
which Mr. Jansky refers. I have no objections to having 
him or we or the Broadcast Bureau state for the benefit of 
the record and all other parties their general position with 
respect to this matter, but I think rulings on admissibility 
have to be made ultimately at the time evidence is offered 
and that if a preliminary argument on this question is 
desired that we be afforded some opportunity to prepare 
materials in support of our position. 

Presiding Examiner: Yes, I think that is a reasonable 
request, and I would like to have the arguments for and 
against documented by Commission precedent, if there are 
any. 

Mr. Jansky: I have absolutely no objection to that if 
all of the parties hereto fully agree with Interstate that if 
the Examiner in pursuance of this division of the rules that 
I refer to should decide that the evidence that Interstate 
seeks to adduce is not relevant to the issues, Interstate may 
petition the Commission for an enlargement of the issues 
without any of the parties, including the Broadcast Bureau, 
saying we are too late. 
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Mr. Neustadt: I cannot agree to any such request, 
Madam Examiner— 

Mr. Jansky: Then I must pursue the matter right here. 

Mr. Neustadt: For the reasons that the issues, despite 
this little cataclysm we have just been through have been 
public for a long time in this case, and the rules provide 
the time periods during which the petitions to enlarge the 
issue may be filed. 

Issues. as I understand it, refer to objectionable inter- 
ference. 

The Commission has, in connection with WQXR’s con- 
tentions ruled expressly that interference which WQXkR 
would suffer as a result of the Grossco application is not 
objectionable. Therefore, if Mr. J ansky wished to go beyond 
this ruling, it is incumbent upon him to file a petition to en- 
large the issues. The fact that we have gone through this 
today in my view cannot change the act. 

Mr. Jansky: If the Examiner please, just to explore the 
problem a little bit, Interstate did not become a party until 
April 7, 1961, and we are not yet charged with tardiness in 
filing a petition to enlarge the issues. In fact, the Examiner 
having called a pre-hearing conference for the purpose of 
exploring the problem resulting from the Commission’s 
fding its error in not granting our petition to Interstate 
earlier, we are now in a position where we can explore 
properly the 

Tr. K-47 
question of whether or not the issue should be enlarged by 
petition of WQXR, and I will state just one problem that 
is presented by these issues, and I think it is very proper 
to raise it. 

Let’s go back to the original hearing noted in this pro- 
ceeding, and look at the issue with regard to interference. 
And I refer to Issue 2: to determine the nature and extent 
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of the interference, if any, that each of the instant proposals 
would cause to and receive from each other and all other 
existing standard broadcast stations. 

Now, this issue is not framed in the customary way. The 
customary way is to interpose in front of the word ‘‘inter- 
ference’’ objectionable. It isn’t in here. 

Interstate is going to show in this proceeding that it has 
a large, primary service area beyond its 0.5 millivolt per 
meter contour in the State of Connecticut that is used by 
listeners there that is interfered with by this proposed 
Grossco application. That is interference in the terms of 
issue too, but I think Interstate in order to proceed in this 
proceeding as a party is entitled to know whether evidence 
of that nature would be considered relevant to Issne 2. 

Presiding Examiner: Well, I think you are entitled to 
know and if I can rule upon it, because I don’t want to do 
it without giving everybody an opportunity to file a brief 
if they desire to— 
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Mr. Jansky: And I was perfectly willing that that be 
the case. I only ask that we not wait two weeks for that and 
then have Berkshire, who is no longer a party, tell us we 
are too late. 

Mr. Neustadt: Madam Examiner, if I might respond: 
Tf Mr. Jansky is right that he is not tardy, he does not 
need our approval of any filing that he might wish to make. 
This is a risk that he runs just as we run the risk of meeting 
a burden of proof from what we consider to be the ap- 
plicable issues. 

I had understood that he was asking for consent in ad- 
vance to filing what might be a late petition to enlarge the 
issues. 

I adhere to my position. I will not consent in advance. If 
he has good cause for filing a late petition, the Commission 
may consider it, but— 
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Mr. Jansky: We were only a party a week ago. 

Presiding Examiner: The question of whether his posi- 
tion if filed today would be timely or not is something the 
Examiner cannot answer because it is not something that 
I pass upon, but I think the prehearing conference is the 
place to disenss the issues if the parties want to know how 
the Examiner feels about the issues. If it is at all possible 
to do so, I desire to— 

Mr. Jansky: Having stated my predicate for the matter 
under the provisions of Rule 1.11(a) sub-part 1, I would 
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ask for a raling from the Examiner as to whether or not the 
evidence I described would be considered relevant to issue 2. 
residing Examiner: Well, would you describe exactly 
what you propose to offer? 
Mr. Jansky: This evidence will show, the evidence that 
I seek to establish with regard to this matter, will show 
that the operation of Grossco, Inc., as proposed, will cause 
interference to the operation of WQXR in an area that lies 
outside the WQXR 0.5 millivolt per meter contour but 
within an area where WQXR renders a primary broadcast 
service, a broadeast service with a usable ground signal 
during daytime hours, and that this area will be interfered 
with by the Grossco operation. 
Just a minute now. Let’s get 
nitions of the terms you are using. 
on say that it would cause interference. 
Now is interference defined by the Commission rules? 
Mr. Jansky: Sure it is when the signal of the adjacent 
channel exceeds in value the signal strength of the desired 
signal. 
Presiding Examiner: What rule is that, what number? 
Mr. Jansky: 3.182. I don’t have those rules with me. 
Mr. Finch: What section, Mr. Jansky? 
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Mr. Jansky: B, I believe. I don’t have the rules here, 
but the ratio is 1 to 1. If the Examiner please, all the 
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parties here know what is at issue in this. 

Presiding Examiner: Well, I don’t. I am trying to learn 
myself. 

Mr. Jansky: The problem here at present which the 
Court of Appeals had no difficulty with, the problem here 
present is that the interference that WQXR complains 
of from Grossco is outside the so-called normally protected 
contour of the WQXR from interference from stations on 
adjacent channels. It is within the protected contour from 
stations on the same channel. 

The court of appeals said it was interference and recog- 
nized it as such. It is interference. It is a service of 
WOQXR that is going to be lost as all of our pleadings in 
this case clearly depicted. 

I just want to know whether that evidence is going to 
be considered relevant under Issue 2 because usually and 
quite out of the ordinary, they didn’t put the word ‘‘objec- 
tionable”’ in front of the word ‘‘interference”’. 

Presiding Examiner: Well, show me where in this rule 
interference is defined. 

Mr. Jansky: It is given in the table in Rule 3.182 w; for 
10 kes separation the ratio was 1 to 1. 

Presiding Examiner: And you are speaking of inter- 
ference within the meaning of Section 2.183 w; for 10 kes 
separation the ratio was 1 to 1, 
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Presiding Examiner: And you are speaking of inter- 
ference within the meaning of Section 3.182 wt 

Mr. Jansky: That is the rule that defines when inter- 
ference takes place and when it doesn’t. Now, of course, 
3.182 v sets up a table of protected contours and as all of 
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the parties hereto well know, the protected contour of 
WQXR which operates on 1560 kes insofar as a 1550 ke 
operation is concerned, which is adjacent channel, is by the 
rule alleged to be—I don’t admit it; I want to make that 
very clear—alleged to be the 0.5 millivolt per meter contour. 
In other words, I think it is ridiculous to protect us to the 
100 microvolt contour from channel interference and permit 
all that to be taken away by adjacent channel interference, 
but that is the anomaly of the rules as they exist today. 

But what I am seeking here is to determine from the 
Examiner whether or not under Issue 2, as presently 
phrased, I may depict in this record by proper evidence the 
interference to WQXR from the Grossco operation and that 
interference would lie between WQXR 100 microvolt per 
meter contour and its 500 microvolt per meter contour. 

If the Examiner roles it isn’t relevant, then, of course, 
we must petition to enlarge. 

Presiding Examiner: Do you have any Commission 
precedents to cite me as to the relevancy? 

Mr. Jansky: There are a very few old channel cases. 
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There is the current case, I can’t think of the name of it, 
where the issue is in existence, but other than that I don’t 
think of any. 

Presiding Examiner: Can you give me the names of 
those cases too? 

Mr. Jansky: The channel cases I think were co-channels. 
Wait a minute. 
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I don’t think right off of any case on which the Com- 
mission has received evidence on interference to an area, to 
a service outside a normally protected contour. Right off 
I don’t think of any. Not since the elimination of the 
unique service rule. There were some before then. That 
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is correct. WQXR had some before them. One I can think 
of is Taunton, Massachusetts, Silver City Broadcasting 
Company. 

Mr. Finch: So did Perdue University. 

Mr. Jansky: The case presently pending in the Court of 
Appeals is one involving a station in Portage, Wisconsin, 
which claims protection beyond its 0.5 milivolt per meter 
contour because the service is there. The Commission 
ruled against it, but it is now in the Court of Appeals. 

Presiding Examiner: Does the issue in that case say 
objectionable interference or just say interference? 

Mr. Jansky: That I don’t know. 

Mr. Neustadt: Madam Examiner,—well, let me start 
this way: I don’t wish to take issue with Mr. Jansky about 
what it is I well know and what it is I don’t well know and 
whether the Commission rules are anomalous or whether 
they aren’t. I happen to believe that they are not. 

There are precedents on the very question that Mr. 


Jansky raises. They are precedents which happen to in- 
volve this client in this proceeding. 
Presiding Examiner: Can you tell me what they are? 
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Mr. Neustadt: I cannot give you the page references, 
put I will give you the names. I will describe them for you. 

Let me give a little background first. 

The Court of Appeals remanned this case to the Commis- 
sion because it found that WQXR Interstate had standing. 
The standing which it found was not what is commonly 
called KOA standing which results from interference which 
effects a modification of license, but rather because it was 
alledged by interstate that it would receive economic in- 
jury as a result of the grant of Grossco’s application. 

So that the fact that the Court remanned this case does 
not in any sense imply or suggest that the interference as 
interference is either objectionable or relevant. 
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Now, an earlier case, and one in which Interstate thought 
reconsideration of the grant of permit to WBAZ, Big River 
Broadeasting Corporation, and I am sure it is in Pike and 
Fisher under that name, the Commission considered the 
allogation by Interstate that it was, one, entitled to some 
protection fron adjacent channel interference between its 
half mil and tenth mil contours and, secondly, that in the 
eae which it hoped if reconsideration was granted 
Interstate would be able to procure a comparison of the 
need for the service proposed by Big River as against the 
need for the WQNR service which w -ould be lost. 

The Commission flatly and in a very carefully and concise 
way and clearly written opinion held that there was no 
merit to 
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this contention, that such interference is irrelevant. 

Now, that case was also appealed by Interstate and the 
Commission's position, I think is very well put forth in its 
brief fled in the Court of Appeals. 

Presiding Examiner: Has that case been passed on yet? 

Mr. Neustadt: That case was decided and the Commis- 
sion was affirmed. 

Now. the difference between the Big River case and the 

instant case, when they came to the Court of Appeals, was 
hat at the allogations of economic injury from the Big River 
case were held not sufficient or substantial enough to create 
standing in Interstate, whereas here the allogations of 
economic injury were more carefully drawn, there were 
more facts and the court held that Interstate had shown 
such standing. However, the invariable determination of 
the Commission in the Interstate dispute with Big River, 
and the Interstate dispute with Patchogue Broadcasting, 
which I think is in Pike and Fisher right after the Big 
River case—I believe in this case and in a fourth case of 
which unfortunately I don’t remember the name, that as 
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far as economic injury is concerned that is one thing, but 
clearly WQXR is not entitled to protection and, moreover, 
at least in the first case, there is no comparison of pro- 
graming or the other interference considerations was appli- 
cable. 

Now the significant point about the Big River case in 
the Court of Appeals is this: the Commission in extend- 
ing in its brief 
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said, first, Interstate has no standing, but even it be deter- 
mined that it has standing, since this is not a protest case, 
but a petition for reconsideration, it must show that it is 
entitled to participate in this proceeding, that there is a 
subtsance of question raised because it is a discretionary 
matter on a petition for reconsideration whether a hearing 
will be designated. 

The Commission argued most cogently that no substan- 
tive question has been raised and it is this position of the 
Commission which has never been reversed by the Court of 
Appeals which must govern your ruling on the request Mr. 
Jansky has made. This evidence is not relevant. 

Mr. Jansky: Is the Examiner pleased— 

Presiding Examiner: Yes. 

Mr. Jansky: Mr. Neustadt is entitled to state his views 
of cases, three cases that reversed the Commission. All 
with subsequent to the Big River Case, and I am sure that 
if the Court had recognized the situation as it was subse- 
quently developed, the Big River case would not have been 
decided the way it was. But that is immaterial. I merely 
am asking whether or not I would be permitted under this 
issue to develop the evidence I described. If I am not, then 
I must petition for enlargement. If that is denied, then I 
will be back into court and that will be a wonderful posi- 
tion for me to be in. 

Presiding Examiner: I would like to hear from the 
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Broadeast Burean. 

Mr. Finch: I hesitate to burden the record at this time, 
Madam Examiner, with matters which I think should be 
matters of pleading which will be followed by the parties. 
However, to clear the record up so people will know what 
we are talking about. the Big River Broadcasters, WBAZ, 
is recorded at 1S Pike and Fisher RR $55, 1959. 

Patchogue Broadcasting Company, Inc, WAPC, is re- 
corded at 18 Pike and Fisher. RR $62(a), also 1959. 

The Big River Broadcasting Corporation case which 
counsel is referring to was case number 15333, decided 
June 2. 1960. The Commission was affirmed. 

Presiding Examiner: Do you agree with him that there 
was involved in that case, whether it was relevant to show 
interference beyond the normally protected contour and 
that the court sustained the Commission’s ruling? 

Mr. Finch: That it was not relevant. 

Presiding Examiner. That it was not relevant. 

Mr. Finch: Yes, I do, Madam Examiner. 

Mr. Jansky: Oh, I don’t agree with that opinion. 

Presiding Examiner: May see that? 

Mr. Finch: It is very short. 

Mr. Jansky: Also would you look at this, Madam Ex- 
aminer. Here is the opinion in this case. 

Mr. Neustadt: Madam Examiner, if I might point out, 
in the 

Tr. A-58 


Big River case the Court of Appeals never reached the 
qnestion we are discussing. I have stated merely that the 
Commission stated its position on the question of the rele- 
vance of this evidence in the decision which was there 
appealed and that that determination of the Commission 
has never been reversed. The question of standing is some 
other part and that is the ground the court went off on. 
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Mr. Jansky: Mr. Neustadt is correct in that observation. 
In the Big River case it was generally the question of 
standing. I think that question was subsequently reversed 
and the subsequent Interstate case. 

Presiding Examiner: The case you handed me, Mr. 
Jansky, is the one I believe on this present case. I have a 
copy of that. 

Mr. Finch: You’re referring to the case decided Decem- 
ber 22, the one that put you back in this proceeding, Mr. 
Jansky? 

Mr. Jansky: That is right, number 15561. 

Presiding Examiner: Yes, I have a copy of that one. 
Thank you. 

Mr. Finch: Was it your statement you believe the court 
reversed the Big River decision in that decision? 

Mr. Jansky: So far as the question of standing is con- 
cerned, yes, in fact, if not in word. 

Presiding Examiner: Would you continue with your 
statement, please, Mr. Finch. 

Mr. Finch: It is not altogether clear to counsel for the 
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Broadcast Bureau exactly what question Mr. Jansky has 
pending before you at the present time, Madam Examiner. 

Presiding Examiner: I believe I asked you state what 
your position is as to whether or not the evidence which he 
desires to introduce which is interference beyond the 
normally protected contour would be relevant under the 
issues as presently constituted. 

Mr. Jansky: Mr. Finch, it is well described if you have 
a copy of the original petition to intervene—I don’t know 
whether you have it or not, but it is well described, the 
nature of the evidence is well described—in the affidavit 
attached to it. 

Mr. Finch: You are claiming, if I remember correctly, in 
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your petition to intervene, at which time you did not peti- 
tion to enlarge the issues, I believe, did you, Mr. Jansky? 
Mr. Jansky: The petition to intervene was denied. 
Mr. Finch: Right. You were alleging interference be- 
tween the normally protected contour—by that I mean the 
point 5—and your point 1 MVM contour, isn’t that correct? 
Mr. Jansky: The contour is not described as point 1, as 
a matter of fact. It is a 0.5 milivolt meter contour, and 
that contour on the basis of the evidence referred to in the 
affidavit is primary service. That is a contour where the 
noise level exceeds, limits primary service to WQXR. 
Presiding Examiner. Would you mind not walking away ; 
the reporter can’t understand. 
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Mr. Jansky: I’m sorry. 

So it is about the 150 microvolt. 

Mr. Neustadt: I think a relevant authority, Madam Ex- 
aminer. although again I cannot give you the page cita- 
tion.—there was a case in which Interstate was, I believe, 
also the appellant involving E. Weaks McKinney Smith, 
which was an application for Paducah, Kentucky, which 
was decided by the Court of Appeals within the last two or 
three years in which I think the court, at least by implica- 
tion, if not expressly, passed upon a similar contention 
and opposed an adverse ruling of the Commission. 

Mr. Jansky: I am sorry to have to contradict Mr. Neu- 
stadt, but this problem was not present in the Paducah 
case. . 

Mr. Neustadt: The question of what primary service— 

Mr. Jansky: No, was not present in the Paducah case, in 
this sense: the question of what was primary service was 
present, but that wasn’t decided by the court. That was 
decided by the Commission, yes, but not with regard to 
WQXR. That was decided with respect to whether or not 
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an area of service by proposed Paducah station in Paducah, 
Kentucky received primary service from WSM relevant 
to whether or not there was a violation of the ten percent 
rule in the Paducah application. 

Mr. Neustadt: Another authority to which I might refer 
the Examiner, and this is the last one— 

Mr. Jansky: I might say the Commission’s down there 
was 
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a violation of the ten percent rule. In other words, they 
agreed with this, but they waived the rule. 

Mr. Neustadt: A most pertinent authority: the Com- 
mission, as you know, used to have a rule which provided 
expressly that if an adequate showing was made that a 
station provided primary service beyond its normally pro- 
tected contour and that it rendered a unique service to the 
area there involved, it could acquire protection from the 
Commission beyond its normally protected contour. 

That rule was abandoned by the Commission or deleted 
as the result the rule making proceeding and the report 
and order of the Commission which deleted that rule con- 
tained a clear discussion of the reasons why the Commis- 
sion would thereafter refuse to look at interference beyond 
the normally protected contour. 

What I am suggesting here is the fact that the Commis- 
sion’s order in this case omitted the word ‘“objectionable”’ 
is not important. That the Commission authorities are 
clear that only interference is objectionable. 

Presiding Examiner: Is the term ‘objectionable’ de- 
fined in the Commission’s rules? 

Mr. Jansky: Yes, it is defined as interference in the 
normally protected contour. 

Presiding Examiner: What rule? 

Mr. Jansky: That 3.2S also in an earlier section. 
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Presiding Examiner: Could you show it to me? 

Mr. Jansky: Sure. 

Mr. Neustadt: Madam Examiner, I don’t recall that Mr. 
Jansky is right that it is precisely defined in the rules, the 
term ‘‘objectionable interference’’ but certainly the con- 
cept has been defined by the Commission on many occasions 
in its decisions and at least to the court. 

Presiding Examiner: Can you cite one? 

Mr. Neustadt: I just don’t know one off hand, but I will 
be happy to try to dig one up. 

Presiding Examiner: I would also like the citation of 
that rale making about the unique service. 

Mr. Neustadt: That I know I can find. I know that is 
cited in the Commission’s brief in the Big River case in the 
Court of Appeals. 

Mr. Jansky: I will find this for you in a minute. I have 
read it many times. 

Presiding Examiner: That is why I wanted you to look 
and find it, pin it down for me, because there is no index 
to those rules. 

Mr. Jansky: That is right. 

Presiding Examiner: And it is very hard to find some- 
thing in there unless you know where it is. 

Mr. Jansky: Rule 3.1820, objectionable interference 
from another broadcast station, is the degree of interference 
produced 
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when a specified field intensity contour with respect to the 
validation of the field intensity of an undesired station ex- 
ceeds for 10 per cent or more of the time the value set forth 
in these standards. 

Well, that is one use of the words ‘‘objectionable inter- 
fence.”” 
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3.182(p) provides: objectionable interference—let me 
bring it right to this particular case. That would be sub- 
section (q). (p) deals with co-channel interference. 

Objectionable interference from a station on adjacent 
channels shall be considered to exist to a station when at the 
normally protected contour of a desired station the field 
intensity of the ground wave of an undesired station operat- 
ing on an adjacent channel exceeds a value specified in 
paragraph (w) of this section. 

Presiding Examiner: So that doesn’t really relate itself 
to normally protected contour. 

Mr. Jansky: Yes, it does. The word ‘‘objectionable 
interference’’ does. 

Presiding Examiner: How? 

Mr. Jansky: The normally protected contour of desired 
station, is so said. Objectionable interference from a 
station on an adjacent channel shall be considered to exist 
to a station when at the normally protected contour of a 
desired station the field intensity of the ground wave of an 
undesired station 
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operating on an adjacent channel exceeds the value specified 
in paragraph (w) of this section. 

Those were the ratios. 

Presiding Examiner: Oh, I see. So that doesn’t limit 
it to— 

Mr. Jansky: It does define objectionable interference 
with regard to the normally protected contour. 

Presiding Examiner: Yes. 

Mr. Finch: Of course, that has to be read in concurrence 
with 3.183(w) and (v). 

Mr. Jansky: It defines the normally protected contour 
and the interference ratio, desired or undesired signal. 

Presiding Examiner: Getting back to the Broadcast 
Bureau, would you state your position then? 


155 


(Tr. A-64) 


Mr. Finch: It is the Broadcast Bureau's position that 
as the issues are currently framed that if WQXR intends 
to induce evidence that it receives objectionable interfer- 
ence outside its 0.5 mvm contour, that it is incumbent upon 
WQXR to petition the Commission to enlarge the issues 
because under our rules as currently phrased, WQXR is 
not entitled to protection beyond its 0.5 MVM contours from 
an adjacent channel which Grossco is here proposing. 

WQNXRK is operating on 1680 kilocycles. Grossco is 
operating on 1550. 

Mr. Jansky: It isn’t operating there yet. 
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e Commission’s rule and I think I might have said 
at I meant 2. 
1g Examiner: 3.182 (v)? 
If you refer yourself to that table, Madam 
e find that WQXR is a class 14 station. We 
nd that it is protected to its 1.5 MVM contour. We say 
this although it is not set forth in that table, per se for the 
simply reason that if you refer to the class 1A channel 
above, also a clear channel, you will find that on the same 
frequency or on the co-channel that protection is afforded 
to the point one or, as I have here, the 100UVM or .1MVM, 
and on adjacent channel to the 500UVM or .5MVM, then 
you go to the 1(v) and you see on the same channel the 
100U VM, but then an omission or no statement as to the 
adjacent channel. 

Now it is the Broadcast Bureau’s position that if the 
Commission were to consider objectionable interference, as 
Mr. Jansky would have us consider it, and by that I mean 
within or between .5 and .1 MVM contour, then we would 
be affording greater protection to a class 1B then we would 
be to a class 1A, and this is absurd. 
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Mr. Jansky: Madam, Examiner, I will help Mr. Finch 
out. He is looking at the wrong rule. The rule on the 
preceding page defining class 1B station, you will find 
where it is described 
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that they are normally protected at the 0.5 milivolt per 
meter contour from interference from adjacent channels. 
If you just turn over the page you will find it. 

Mr. Finch: I am aware of 3.182. 

Mr. Jansky: No, don’t go so far. 

Madam Examiner, the sole question here—and I don’t 
think we ought to belabor the point any more—is whether 
or not I can introduce under the issues 0.25 milivolt per 
meter contour from adjacent channel. 

Presiding Examiner: That is what I was asking the 
Broadcast Bureau. As I understand, the Broadcast Bureau 
takes the position that under the issues as presently con- 
stituted, it would not be relevant. 

Mr. Finch: It would not be relevant, Madam Examiner. 

Presiding Examiner: And do you have any Commission 
decision to cite me where the Commission has held that that 
was not relevant? 

Mr. Finch: Excuse me, Madam Examiner, Mr. Jansky 
and I are in concurrence with his statement I should turn 
back one page. I was looking at the other section. 

I am very much aware, Mr. Jansky, of 3.1$2(ii). if that 
is what you’re referring to. We are getting into a question 
of ground wave protection and what the Commission is 
considering here, and I might point out that 3.182(a) (ii), 
the concluding paragraph there, says protection is given to 
the 500 UVM ground 


Tr. A-67 


contour from stations on adjacent channels for both day 
and night time operations. 


157 


(Tr. A-§7) 


Now. it is the Bureau's position that the fact that the 
Court of Appeals has seen fit to allow Mr. Jansky or to 
allow WQXR—I say Mr. Jansky because it has become 
synonymous in my mind in the past few months—to inter- 
yene in this case was done so primarily because they believe 
he had shown standing on economic grounds, not on engi- 
neering grounds, and I direct you to page nine of that 
decision in which the court said: we cannot find any 

ignificant difference between the allegations of economic 
injury in the Interstate’s protest in that case and the allega- 
tions in the petition to intervene in the present case. 

Then they go further, as Mr. Jansky has pointed out 
earlier: because of the accumulative effect of several pro- 
ceedings which many licenses creating interference with 
WQXR’s signal, the alleged injury cannot be considered 
de minimns. 

However, the Bureau says that we have to draw a distine- 
tion here between the court allowing Mr. Jansky or WQXkR 
to intervene here on the grounds that there is economic 
injary or private injury which confers his standing in this 
proceeding and just how he is going to proceed as far as 
the public interest is concerned particularly to be deter- 
mined here is pertinent. 
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If he intends to comment as he has already stated he in- 
tends and shows interference outside the .5, which the 
Burean contends is as far as he is protected under the rules, 
we would have to object to it on the grounds of relevancy. 
If he would like to take the matter to the Commission, as I 
think it would be wise for all parties here to do, he is 
perfectly at liberty to do so; at such time the Broadcast 
Burean would answer the petition. 

Presiding Examiner: Do you have any Commission case 
to cite where they have interpreted the meaning of issue 
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where the word ‘‘interferenc’? has been used showing 
interference outside the normally protected contour? 

Mr. Finch: I think the two cases I referred to earlier, 
the Big River and Patchogue Cases would be along that 
line, Madam Examiner. 

Presiding Examiner: Well, I think the Examiner is 
prepared to rule, and I believe it is to the best interest to 
go ahead and make a ruling now. 

Mr. Neustadt: I withdraw my earlier remarks, Madam 
Examiner. 

Presiding Examiner: Unless somebody desires to file 
briefs or something, because we want to get this case 
moving. I think it is better to know where we stand and 
let whoever disagrees with the ruling go to the Commission. 

Mr. Neustadt: I think if you rule now, since the losing 
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party can file an appeal with the Commission and I hope 


that the Commission would consider it, it might prove as 
expeditious a way of handling the matter as we can devise. 

Presiding Examiner: Very well. 

I will have to rule against Mr. Jansky. I believe in view 
of the matter which has been cited as to Commission 
precedence in the past, that the issues as presently con- 
stituted as they have been interpreted by the Commission 
do not permit a showing of interference beyond the normally 
protected contour as you have indicated you were trying to 
do. 

Mr. Jansky: So we can wrap this up as soon as possible, 
T would also intend to produce evidence delineating the 
area of interference of similar nature to the operation of 
WKXR from other pending applications in line with the 
representations made to the Court of Appeals. Would that 
be relevant in this case? 

Presiding Examiner: What do you mean by other pend- 
ing applications? 
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Mr. Jansky: Patchogue case, the Ulster County applica- 
tion, I mean the application of WBUX, Ine., on 1570 kilo- 
eyeles in Pennsylvania. 

Presiding Examiner: Those cases are not in this pro- 
cecene 

Mr. J ansky: No, but I intend under the ruling of the 
Unit ad State 2s Court of Appeals to offer that evidence. Iam 
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asking now whether it would be considered relevant under 
any of the issues. 

Presiding Examiner: Were those proposed originally 
in the proceeding? 

Mr. Jansky: They were all described to the court. 

Presiding Examiner: I mean were those proposals in 
this proceeding before the Grossco and Berkshire were 
severed? 

Mr. Jansky: The applications I refer to were never in 
this proceeding at any stage. 

Presiding Examiner: Well, then, how would interference 
to those applications be relevant in this proceeding? 

Mr. Jansky: Because we think it is relevant to show 
that in the pattern the Commission is following it is 
destroying service of WQXR and one straw piled on the 
camel’s back may be Grossco. That is what we hope to 
show, that the Court of Appeals considered it relevant and 
we intend to try to show it. 

I am only asking would that showing be considered rele- 
vant. 

Presiding Examiner: Certainly in keeping with the 
previous ruling I would have to rule that is not relevant 
since that would also be outside your normally protected 
contour and would in addition be proposals which are not 
even in this proceeding. 

Mr. Jansky: WQXR proposes to offer in evidence de- 
tailed 
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evidence concerning its program operations and source of 
program material and the need therefore also. We would 
expect the applicants to do the same. 

I raise the question as to whether either facets of that are 
relevant under any of the issues now drawn. 

Presiding Examiner: Hasn’t the Commission held that 
you have to have the programing issues specifically— 

Mr. Jansky: I know the Commission has so held, but I 
consider that inconsistent with the United States Court of 
Appeals decisions and I refer particularly to the Star of 
the Plains Broadcasting. 

Presiding Examiner: Well, I will have to overrule you 
on that in view of the Commission’s decision in the North 
Shore Broadcasting Company when an Examiner attempted 
to change the issues because of a court decision and the 
Commission gave him a very strong tap on the hand and 
said the Examiners have no authority to change issues 
even if a court decision makes evidence necessary. 

So I think if you want to introduce evidence of that type 
you should likewise ask for enlargement of the issues. 

Mr. Jansky: So that the parties may be fully on notice, 
Interstate Broadeasting Company will submit, I was going 
to say today, but it is too late, tomorrow, the latest, I hope, 
to the Commission a petition to enlarge the issues in this 
proceeding. Those issues that will be suggested by WQXR 
will 
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be among others to determine the nature and character of 
the program service proposed to be provided by Grossco, 
Inc., and the need therefor, to determine whether the pro- 
posed operation of Grossco, Inc., would cause interference 
to the presently interference free ground wave and primary 
service area of station WQXR, and if so, the areas and 
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populations affected thereby, and the other services avail- 
able to those areas and populations. 

We will also have an issue directed towards the program 
service of WQXRK and an issue directed toward the effect 
of accumulated interference which would be caused by 
various pending applications before the Commission now to 
the operations of WQXR. 

Presiding Examiner: Since— 

Mr. Jansky: None of these issues, of course, in any 
way, ought to be considered by any of the parties in this 
proceeding as representing a position by Interstate Broad- 
casting Company in consistent with the statute which places 
the burden on the issues that are presently in this proceed- 
ing on the applicant. 

Mr. Finch: Do von desire in light of the Examiner’s 
raling to proceed in this proceeding under the issues as 
currently framed as interpreted by the Examiner at this 
time? 


Mr. Jansky: I have no objection in that regard, Mr. 
Finch, to the applicant proceeding on the issues as they are 
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now framed. Of course, I will have to—as the Examiner 
has ruled, all of the evidence I have in mind would not now 
be received and I will have to await ruling by the Commis- 
sion on my petition to enlarge. 

Presiding Examiner: With respect to the evidence that 
we received before you became a party, in order to facilitate 
the expedition of the case, would you have any objection to 
stipulating that that evidence may be considered, and if you 
desire to cross-examine anyone who was present, then cer- 
tainly we would afford you the opportunity to do that, but 
it seems like an awful time-consuming project to go through 
and do the whole thing over again. 

Mr. Jansky: Regrettably, Madam Examiner, Interstate 
Broadcasting Company does not consider it is bound by 
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any evidence heretofore received in this proceeding and 
would expect the parties to proceed in accordance with the 
rules of evidence and the rules of the Commission. 

Presiding Examiner: You mean you want them to rein- 
troduce all the testimony that was put in before? 

Mr. Jansky: That is correct. Well, it is up to them. 
It is up to them. Insofar as their meeting their burden, 
it isn’t what I want or don’t want. 

Mr. Neustadt: Might I inquire of Mr. Jansky whether 
we might introduce the engineering portions of the case 
in written form? 
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Mr. Jansky: Are you asking now in line with rale 1.11B 
of the Commission’s rules and regulations whether to the 
extent that we have a right to state a position Interstate 
Broadcasting Company agrees to a written hearing? Is 


that what you are asking? 

Mr. Neustadt: No, I am not. 

Well, I presume your answer to that question was ina 
negative from your last statement. 

What I am asking now is— 

Mr. Jansky: Your presumption was down. 

Mr. Neustadt: What I am asking now was a much nar- 
rower question. I presumed you have had an opportunity— 
I may be wrong about this—to see the engineering exhibits 
which have been introduced. I wondered whether you would 
insist that that engineering material be introduced. 

Mr. Jansky: Madam Examiner, the position of Inter- 
state is that it does not object to the preparation of evi- 
dence in a documentary form, that it is desirous of cooperat- 
ing with the parties in all respects with respect to exchange 
of documentary evidence prior to hearing. We, of course, 
are just brand new in this proceeding, and we haven’t gotten 
any documentary evidence or anything from anybody, nor 
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have we given anything to anybody other than opposition 
to intervene. 

To the extent that we had no quarrel with any evidence, 
we would be glad to stipulate, but I can't decide on that 
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until I see. 

Presiding Examiner: Very well. Can you supply him 
with copies of all your exhibits? 

Mr. Neustadt: At this point, Madam Examiner, I have 
to defer to my colleagues over here. We are no longer 
proseenting an application. 

Mr. Holtz: Madam Examiner, we can supply him with all 
the exhibits which he requires. 

I would suggest then we set a date at which time you 
could inform Madam Examiner and counsel on the record 
in what respects that evidence is acceptable to you and in 
those respects that it is not acceptable to you that you state 
which witnesses you need, why, the extent, and so forth. 

Mr. Jansky: I ean help you out, Mr. Holtz. 

If you are talking about the measurements that you 
people took on WHDH and WCCC, it will be the position 
of Interstate that none of it is relevant. 

Mr. Holtz: I think we are jumping the gun on that. I 
think the first thing is to determine a date at which time, 
assuming we get all the information to you within the next 
two or three days, it would give you sifficient time to review 
all the evidence. 

Mr. Jansky: Of course, you are going to have to put your 
case in. That is not my burden. 

Mr. Holtz: This is where I have trouble. I can well 
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appreciate Mr. Jansky’s position. He comes back to this 
case on more or less a de novo position. By the same 
token, as a practical matter, I refuse to concede that the 
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Examiner and either of the parties at this table is going to 
go to the ridiculous extent of going through the motion of 
putting back the same witnesses that are going to say the 
same thing, the same record. 

Presiding Examiner. Well, we didn’t have any wit- 
nesses, did we? 

Mr. Holtz: It was all stipulation. If we call the wit- 
nesses back, if you accept the stipulations that we have, 
why would there be necessity, what charm is there in having 
a witness in body here? 

Mr. Jansky: I am perfectly willing to state whether I 
stipulate when I see the stuff. 

Presiding Examiner: As I understood from him, if you 
furnish him a copy of all the exhibits you introduced and if 
there were any stipulations, give him copies of the stipula- 
tions, and then he can advise you if he wants any of the 
witnesses for cross-examination or if he is not willing to 
enter into any of the stipulations and then we can have a 


proceeding where you can introduce the evidence again. 
Mr. Holtz: That he wishes to be subject to cross-ex- 
amination. 
Presiding Examiner: But I think we do have to have the 
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evidence to be introduced because the proceedings we had 
before— 

Mr. Holtz: Well, it is just the form I have trouble with. 

Mr. Jansky: The form is what I have trouble with, too, 
Mr. Holtz, and one of the things that both you and the 
Examiner have done is jump over a lot of things. Insofar 
as the facts, you show me what we are concerned with, and 
those with which I am in agreement I will stipulate them 
into evidence with you and there will be no necessity for 
even calling a witness. So far as other matters are con- 
cerned in which I may have a question, it will be a burden 


165 


(Tr. A-77) 


upon you to produce that in evidence by competent wit- 
nesses, insofar as Interstate is concerned. 

That means I don’t have to tell you I just want to cross- 
examine a party. I mean you have got to produce this stuff 
in evidence by the proper rules of evidence. There is a big 

istinction. Sometimes it is a small one. Sometimes it is 


iding Examiner: I think also we might agree at this 
point, if everybody is in agreement with me, that the Ex- 
aminer should enter an order reopening the record and 
that— 

Mr. Finch: I was just going to bring that up. 

Presiding Examiner: And that the parties—I had hoped 
that you could stipulate that the record which we have 

Tr. A-78 
previously compiled would still be acceptable, but— 

Mr. Jansky: I have already said in one regard, and I 
consider this very important, and that is insofar as the 
interference questions in this case rest upon measurements 
made upon station WHDH and station WCCC, Interstate 
doesn’t consider them at all relevant to a determination of 
that question because they are not made from the sites 
proposed by the evidence, and I will give you a precedent 
on that at the appropriate time. 

Mr. Neustadt: As I understood it, Madam Examiner, I 
don’t think there is any real disagreement here about how 
we are going to proceed physically. The exhibits which are 
already or which have at the last hearing been accepted into 
evidence will be furnished to Mr. Jansky, as I understand 
it. Those which include material with which he does not 
quarrel, he will stipulate, and they can be accepted in the 
form they are now in the record. I gather it will not be 
necessary physically to reintroduce official copies of those 
exhibits. 

Presiding Examiner: No. 
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Mr. Neustadt: Other exhibits which have already been 
accepted to which we may have objections, either relevance 
or admissibility for some reason, or on which he might wish 
to cross-examine, he will so indicate and with respect only 
to those exhibits it will be necessary for the proponents to 
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start all over again. 

Presiding Examiner: Well, I think you will have to re- 
introduce everything, but you won’t have to physically make 
new copies because we have a copy. So what you can do is 
just to reintroduce them on the record. 

But it seems to me to make this a clean cut case, if 
everybody agrees to it, I would like to issue an order 
reopening the record and providing that the hearing record 
is heretofore made before Mr. Jansky became a party will 
be disregarded and that a new record will be made with him 
as a party and that the decision herein will be based on the 
new record, which is made with Mr. Jansky as a party, and 
the old record will be disregarded. 

Would that be agreeable with all the parties? 

Mr. Neustadt: No objection, Madam Examiner. 

Mr. Finch: Would you physically withdraw such ma- 
terial as Mr. Jansky has objection to and any objection of 
his which you might sustain which is already in the record? 

Presiding Examiner: No. What happens is that as to 
any evidence that was received before the record was closed, 
I would not consider and use that in reaching my decision 
now, but we will, in other words, have a hearing de novo 
insofar as evidence in this case. 

Mr. Finch: Then you would want the evidence reintro- 
duced piece by piece? 
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Presiding Examiner: I would want all the evidence re- 
introduced, all stipulations restated in the record, and it 
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would not be necessary to make additional copies of exhibits 
which have already been furnished to the Reporter. 

When you introduce those in the record for the hearing 
de novo, you would refer to them as having been identified 
as exhibit so-and-so, and I am now re-offering exhibit so- 
and-so. Then I would rule upon it. 

Mr. Holtz: Madam Examiner, I don’t feel strongly about 
this. but I wonder whether you could not put an order out 
to reopen the record and then defer saying a whole new 
record must be made until Mr. Jansky states what parts 
and at that time you can indicate that Mr. Jansky’s stipula- 
tion of the record as previously induced was correct and 
at that time make your finding about a new record. It just 
shocks me that we have to come out here and say that we 
are throwing the old record out in a statement. 

Presiding Examiner: If that would be the easier way 
to do it— 

Mr. Holtz: Do you have any objection? 


Mr. Jansky: I don’t have any objection to that. If I 
understand Mr. Holtz correctly, I don’t have any objection. 

Presiding Examiner: I was just trying to do it in the 
easiest way. In view of that, I will issue an order ordering 
the re-opening of the record. 
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Do I have to issne an order? 

Mr. Neustadt: I don’t believe a formal order has to be 
issued, Madam Examiner. 

Mr. Finch: Did you issue a formal order closing the 
record? - 

Presiding Examiner: Well, I will issue an order reopen- 
ing the record and then we can have another pre-hearing 
conference, if you would like, or we can set up the date for 
the hearing, at which time we can decide which will be 
easier, whether it will be easier to stipulate certain parts 
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of the old record in or whether it is easier just to re-intro- 
duce everything over again. 

But my main point is that I think Mr. Jansky is entitled 
to have a say about everything that comes into the record 
because he had filed a petition to intervene before we had 
the hearing. 

So whatever is the easiest way to accomplish that end I 
would like to do. 

Mr. Finch: Could you exchange all your exhibits with 
Mr. Jansky by— 

Mr. Holtz: I was going to suggest going off the record. 

Presiding Examiner: Off the record. 


(Discussion off the record.) 


Presiding Examiner: Back on the record. 
It has been agreed during the off-the-record discussion 
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that the Examiner should enter an order reopening the 
record and that the parties will get together informally on 
May 2 and attempt to arrive at whatever stipulations and 
agreements are possible and then will notify the Examiner 
as to when they desire a hearing date set or if a further pre- 
hearing conference is necessary when they desire that to be 
set. 

Mr. Neustadt: Madam Examiner, I think it should be 
noted that within the next few days and prior to the in- 
formal pre-hearing conference the applicant will make 
available to the intervenor the exhibits which were accepted 
in evidence prior to the close of the record previously. 

Mr. Finch: Do you want to set a definite date on that, 
gentlemen? 

Why don’t you play safe and have it Monday? 

Mr. Holtz: About the 24th, 5:00 o'clock? 

Presiding Examiner: And you will also give him a state 
ment of any stipulations. 
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Mr. Holtz: Pardon? 

Presiding Examiner: You will also give him a statement 
of any stipulations you want him to agree to. 

Mr. Holtz: I do not propose to do that this time. I 
thought he was going to peruse the evidence we had and 
then I think—I don’t understand your question possibly. 

Oh. I beg your pardon. I see what you mean, the current 
stipulations in the current record. 
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Presiding Examiner: Yes. 

Mr. Holtz: Right. 

Presiding Examiner: Stipulations that the parties here- 
tofore entered into before he became a party. 

Mr. Holtz: Certainly, Madam Examiner. 

Mr. Finch: And you are going to file your petition to 
enlarge. 

Mr. Jansky: In the next day or two. 

Presiding Examiner: Also I would like to ask, can you 
state now whether you intend to ask for reconsideration of 
the grant of the petition for leave to amend? 

Mr. Jansky: You mean the amendment of Grossco to 
give an option to Berkshire? 

Presiding Examiner: Yes. 

Mr. Jansky: I won’t object if Berkshire will get out of 
the case. 

Presiding Examiner: Well, that is what they have ap- 
plied todo. I just wanted to make certain so that if you did 
have any idea of filing a petition for reconsideration— 

Mr. Jansky: I don’t want Mr. Holtz and Mr. Neustadt 
examining my witnesses. 

Mr. Neustadt: I will agree now, Madam Examiner, that 
since Messrs. Holtz and Roycroft and I represent an 
identical interest in proceeding as it is now constituted that 
I will be happy to abide by the customary rule that only 
one counsel 


170 


(Tr. A-85) 
Tr. A-84 


for a side may examine or cross-examine the witness. I 
would certainly not agree that I will not advise or consult 
with my colleagues. 

Mr. Jansky: I would expect you to do so. 

Presiding Examiner: Very well. 

T would also like to bring up just for short discussion the 
fact of the changes in the Commission rules with regard to 
mergers. 

I would like to ask the Broadcast Bureau if you consider 
that the rules of getting the approval of the Chief Hearing 
Examiner and the rules concerning publishing notices are 
not applicable to this case. 

Mr. Finch: Counsel for the Bureau at this time must ad- 
mit that he has some question with respect to Grossco 
compliance with either of the two new sections. 

However, until we have this pre-hearing conference, until 
we ascertain just what Mr. Jansky is going to do, I would 
not like to take a position on it. 

Presiding Examiner: Very well. 

Mr. Finch: At the time of the next pre-hearing confer- 
ence, I would be only too happy to. The problem we have 
here is we have gone through this proceeding once. We are 
now going through it again. It is a question of what the 
public interest demands as far as a new hearing is con- 
cerned. I grant you it is a trial de novo, but I don’t know 
if the 
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applicant is going to be forced to comply with all the new 
rules which have become effective since the last time we 
met here. 

Presiding Examiner: Well, I will appreciate it if the 
parties will give consideration to that and see if you can 
arrive at some agreement at your informal conference that 
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you are guing to have so that you can advise me of that as 
well when we have the next hearing session. 

Is there anything further today? 

Mr. Finch: Your question is only as to the merger 
agreement which you heard about in the Commission’s 
meeting room back in, I guess it was November or 


i Examiner: Yes. The Commission rules at 
that time provided that the Examiner should act on the 
petition. 

Mr. Finch: Right. Now it is the Chief Hearing Ex- 
aminer. 

Presiding Examiner: At that time, I was to consider 
where the public interest was served by the agreement. 

Mr. Finch: In your initial decision. 

Presiding Examiner: Yes. Now the Chief Hearing Ex- 
aminer is supposed to make that determination and also 
then there is the publications. So I think it would be well 


for all the parties to look over those rules particularly with 
our situation in mind and see what you decide. 

Mr. Finch: The problem here is going to be how we pro- 
ceed. If we proceed along the same lines we did before, 


ww 
Tr. A-86 
do get agreements, then I think this is all mooted. But if 
we do have an all out contest, if we do have enlargement 
of issues, I can see where there can be problems. 

Mr. Neustadt: We have sort of a law of the case here, 
$f not an action law of the case. The consideration of this 
question by you took place after the Communications Act 
was amended, but before the Commission had adopted rules 
implimenting the amendment. The act, however, provides 
for the filing of a joint petition which was never complied 
with here because the petition for leave to amend was filed 
long before the act was amended and I think that the course 
of this proceeding up until now suggests that a determina- 
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tion has really been made, that it will not be necessary to 
comply with procedural requirements which were adopted 
long after the event; although the evidence which was 
introduced took care of most, I think, of the new substantive 
questions that were raised, the procedures were not com- 
plied with, 

Presiding Examiner: Well, of course, I have not made 
any ruling at all as to whether the agreement is in the 
public interest or not. 

Mr. Neustadt: I understand that. 

Presiding Examiner: Or as to whether I should be the 
one to consider it or not, or as to whether you have to 
comply with the act. 

So those are questions which I would like for you to 
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consider in your informal conference. 

Ts there anything further you want to bring up today? 

Mr. Finch: May I point out also, gentlemen, that since 
Mr. Jansky has indicated that he is going to petition to 
enlarge, that, if at all possible, and I think the Examiner 
will go along with me on this, if we can get our replies, 
oppositions, et cetera, to their petition before the Commis- 
sion as quickly as possible and expedite the proceedings— 
if we start having to get extensions on things, it is just 
going to prolong it. 

I do believe Mr. Jansky has several, at least one, if not 
two, petitions of this nature. 

Mr. Holtz: Extensions. 

Mr. Finch: No, not extensions, petitions to enlarge 
pending. It might be that the Commission could cover them 
all at the same time. It might be, I don’t know. 

Presiding Examiner: If there is nothing further, then 
we will recess today. 


(Whereupon, at 4:20 o’clock, p.m., adjournment was taken 
until further notice.) 
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Order 


The Hearing Examiner having under consideration agree- 
ments reached by the parties at the conference held herein 
on April 18, 1961; 

Ir Appearrsc, That the parties will meet in informal 
conference without the Hearing Examiner on May 2, 1961 
and thereafter advise the Hearing Examiner of a convenient 
date for scheduling a hearing session; 

Ir Is Ozpzzep, This 19th day of April, 1961, that the 
record herein is Reopexep and that a hearing session will be 
scheduled on a date to be subsequently designated at the 
convenience of the parties. 

Ansre Neat Huntrinc 
Hearing Examiner 
Federal Communications 
Commission 


Bes F. Warie 
Ben F. Waple 
Acting Secretary 


Released: April 20, 1961 
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Docket No. 13069 
File No, BP-12917 


Docket No. 13071 
File No. BP-13141 


Petition to Clarify or Enlarge the Issues 


Interstate Broadcasting Company, Inc., the licensee of 
Station WQXR in New York City, New York, and an inter- 
venor in these proceedings pursuant to Commission Order 
(FCC 61-455) released April 7, 1961, respectfully petitions 
the Commission to clarify the issues contained in its orig- 
inal hearing order released August 10, 1959 (FCC 59-853), 
and in its subsequent Memorandum Opinion and Order re- 
leased April 22, 1960 (FCC 60-413), and for reason therefor 
sets forth as follows: 


1. Interstate Broadcasting Company, Inc. makes timely 
application for a clarification of the issues designated for 
hearing in this consolidated proceeding following release 
of the order allowing it to intervene on April 7, 1961, under 
Section 1.141 of the Commission's Rules. Interstate could 
not have filed such petition prior to the date that it was 
brought into the case as a party under Section 309 of the 
Communications Act of 1934, as amended. H trschberg and 
McGuire, 18 R.R. 611, 613 (Par. 4). 


2. Interstate Broadcasting Company, Inc. is a wholly- 
owned subsidiary of The New York Times Company, and 
the licensee of WQXR, a Class I-B station operating in 
New York, New York, on the clear channel 
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frequency of 1560 kilocycles with a power of 50 kilowatts. 
Berkshire Broadcasting Corporation and Grossco, Inc., 
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parties to this proceeding. seek authority to use the fre- 
queney of 1550 kilocyeles in the area of Hartford, Con- 
necticut. Interstate originally filed its Petition to In- 
tervene in these proceedings on Octboer 16, 1959, setting 
forth inter alia that a grant of the application of either 
party would cause a substantial loss in the area and popu- 
lation now receiving a primary service from Station WQXR, 
that the Rules of the Commission protecting clear channel 
stations would be violated by such grant, that a grant of 
either application would result in a modification of WQXR’s 
license which cannot be done ‘‘without first affording In- 
terstate Broadcasting Company, Inc. an opportunity by 
public hearing to show cause why such a modification of 
license should not issue’’ (Petition to Intervene, p. 3), that 
a grant of either application would result in serious eco- 
nomic injury to Interstate, and, finally, that these proceed- 
ings cannot legally be determined without comparing the 
need for the proposed services with the need for the WQXR 
service. Aside from the engineering evidence relative to 
the interference problems, the Petition was supported by an 
extended affidavit of Interstate’s Executive Vice President 
and an avcompanying exhibit relative to the programming 
ssue. 


3. After the Commission released its Memorandum 
Opinion and Order in this proceeding on January 29, 1960 
(FCC 60-64). denying Interstate’s Petition, Interstate filed 
a Petition in the United States Court of Appeals seeking 
review of such Commission order under Section 402(a) 
of the Communications Act. After hearing, the Court of 
Appeals reversed the Commission’s order and directed that 
Interstate be allowed to intervene in the comparative pro- 
ceedings. Interstate Broadcasting Co., Inc. v. United 
States, et al., 286 F. 2d 539; 20 R.R. 2121 (C.A.D.C., 1960). 
In 


(205) 


205 


its opinion the Court of Appeals held that Interstate had 
sufficiently shown its standing as a party in interest on the 
basis of economic injury which it would likely suffer as a 
result of interference created by a grant of either applica- 
tion, and that ‘‘Because of the cumulative effect of the 
several proceedings which may grant licenses creating 
interference to WQXR’s signal, the alleged injury cannot 
be considered de minimis’’ (citing Interstate Broadcasting 
Co. v. Federal Communications Commission, 285 F. 2d 270 
20 R.R. 2112 (C.A.D.C., 1960). See also: Interstate Broad- 
casting Co., Inc. v. United States, 286 F. 2d 544, 20 R.R. 
2127 (C.A.D.C., 1960) (handed down the same day as the 
decision of the Court of Appeals in the instant case). 


4. As stated above, Interstate was made a party to this 
proceeding on April 5, 1961. A prehearing conference was 
held in this proceeding on April 18, 1961. At this con- 
ference the Examiner indicated that under the issues as 
presently framed for hearing, neither evidence as to the 
extent and nature of interference which would be caused 
to WQXR by a grant of cither application, nor evidence 
as to the relative public need for the program service pro- 
posed by the two applicants as compared to that now pro- 
vided by WQXR, would be admitted in evidence. The 
Examiner’s ruling would thus produce the anomalous re- 
sult that Interstate, which has been made a party to these 
proceedings by the Commission pursuant to an order of 
the Court of Appeals, now would be barred from produc- 
ing evidence to establish the allegations of its Petition 
under the issues as presently framed. Such ruling would 
also prevent Interstate from enjoying its right to a **full 
hearing’’ pursuant to Section 309 of the Communications 
Act, to which the Court of Appeals has held it to be entitled. 
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5. Under the Commission's hearing order of August 10, 
1959 (FCC 59-853), the following issues, inter alia, are 
designated: 


‘©. To determine the nature and extent of the inter- 
ference. if any, that each of the instant proposals would 
cause to and receive from each other and all other 
existing standard broadcast stations, the areas and 
populations affected thereby, and the availability of 
other primary service to such areas and populations 
as are involved in interference among the proposals. 


“©13. To determine in the light of Section 307(b) of 
the Communications Act of 1934, as amended, which 
of the instant proposals would best provide a fair, 
efficient, and equitable distribution of radio service.’’ 


While it is Interstate’s position that the allegations of its 
Petition are encompassed within the above issues, since the 
Examiner has apparently held otherwise, it is respectfully 
requested that the Commission clarify its hearing order in 
respect to whether the subject matter discussed in the 
succeeding paragraphs is presently within the scope of the 
issues designated for hearing, and, if not, it is requested 
that the Commission enlarge the issues as suggested infra. 


6. First, it seems evident that to enjoy its statutory 
right to prove that the proposals of the two applicants 
would not provide a fair, efficient, and equitable distribu- 
tion of a radio service, Interstate would have to introduce 
evidence showing the nature and extent of the interference 
which WQXR, operating as a clear channel station, would 
suffer as a result of a grant of either application. This 
goes to the very essence of the Section 307(b) issue and, 
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despite the Examiner’s contrary ruling, would clearly ap- 
pear to be encompassed in that issue (Issue No. 13), if not 
Issue No. 2 which requires findings as to ‘‘the nature and 
extent of the 
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interference’? that each of the proposals would cause to 
‘call other existing standard broadcast stations”. It is 
difficult to perceive what facts could be more relevant to 
such issues than the interference which either applicant’s 
proposal would cause to WQXR’s clear channel operation. 
The Court of Appeals, moreover, has, in its opinion grant- 
ing Interstate its right to intervention in a new hearing, 
brought within the scope of relevance in this proceeding 
not only evidence of the interference which would be caused 
to WQXR by each applicant’s proposal considered in iso- 
lation, but also the cumulative effect on WQXR’s operation 
that such proposal would have when considered together 
with other pending applications (including the two other 
Interstate cases which the Court had before it*) as part of 
a larger potential development of interference within the 
present interference-free groundwave and primary service 
area of Station WQXR. Interstate Broadcasting Co., 
Inc. v. United States, supra (20 R.R. at p. 2127). If Inter- 
state would not be allowed to establish such evidence show- 
ing the extent, nature and effect on the operation of WQXR 
by a grant of either application in this proceeding, it is 
respectfully requested that the hearing issues be enlarged 
to provide as an additional issue: 


To determine the extent, nature, and effect on the 
operation of WQXR of interference which either the 
Berkshire Broadcasting Corporation or Grossco, Inc. 


1 Interstate Broadcasting Co. v. Federal Communications Commission, 285 F. 
2d 270, 20 R.R. 2112 (C.A.D.C., 1960); Interstate Broadcasting Co., Inc. ¥. 
United States, 286 F. 2d 544, 20 R.R. 2127 (C.A.D.C., 1960). 
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proposal would cause to WQXR’s daytime operation 
within its present interference-free groundwave and 
primary service area, and whether, in light of such 
interference, if any, and any cumulative interference 
which may be caused by other pending applications, the 
proposal of either Berkshire Broadcasting Corpora- 
tion or Grossco. Inc. would provide a fair, efficient, and 
equitable distribution of a radio service. 
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7. In addition to the foregoing, Interstate alleged in 
part as follows in Paragraph 10 of its Petition to Inter- 
vene: 


*<* © © The nature and development of the program 
service of Station WQXR and the clear, irrefutable evi- 
dence of its use in the Hartford, Connecticut, area is 
more particularly described in the attached affidavit of 
Elliott M. Sanger. It is submitted that a comparison 
of this service with that proposed by either Berkshire 
Broadcasting Corporation or Grossco, Inc. will estab- 
lish that a grant of either of those applications will 
not conduce to a fair, efficient or equitable allocation 
of broadcast facilities. In the circumstances outlined 
above. such a comparison is required before the Com- 
mission can decide these proceedings. * * °’’ 


Again, it seems clear that the issue of comparative pro- 
gramming and community needs in that part of WQXR’s 
primary service area where each of the applicants pro- 
poses to displace WQXR’s signal, falls squarely within 
the scope of the Section 307(b) issue. Star of the Plains 
Broadcasting Co. v. Federal Communications Commission, 
267 F. 2d 629, 632, 18 R.R. 2072, 2074-2075 (C.A.D.C., 1959) ; 
Easton Pub Co. v. Federal Communications Commission, 
175 F. 2d 244 (C.A.D.C., 1948); Democrat Printing Co. v. 
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Federal Communications Commission, 202 F. 2d 298 (C.A. 
D.C., 1952); Plainview Radio, 18 R.R. 671, 672; Granite 
City Broadcasting Co., 18 R.R. 852, 854 (‘*If, however, it 
should be established at the hearing by acceptable engi- 
neering evidence that primary service will be provided by 
either applicant to the community of the other, the former 
would, under the present 307(b) issue, be permitted to 
show how its programming proposals would better serve 
the needs of that community.’’). Since clear channel sta- 
tions are designed to cover ‘‘wide areas”’ and not a specific 
city or metropolitan district, the ‘“¢eommunity”’ of a clear 
channel station, as that term is used in Section 307(b) of 
the Communications Act of 1934, as amended, would at 
minimum include all areas and populations within its 
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primary service area as defined in the Rules of the Com- 
mission (Secs. 3.11(a), 3.21, 3.22, 3.182(a)), including spe- 


cifically the area in which either applicant would displace 
the WQXR signal if its application were granted. As to 
that area, pursuant to the authorities cited above, WQXR 
should be allowed to show that its programming better 
serves the needs of the populations residing therein as 
alleged in its Petition to Intervene. 


8. While for the foregoing reasons it would not seem 
necessary to add a programming issue in addition to the 
Section 307(b) issue already specified, the recent Memo- 
randum Opinion and Order of the Commission in Mid- 
America Broadcasting System, Inc., 19 R.R. S89, creates 
a limitation on the principle which may need some clari- 
fication in respect to this proceeding. In the VM id- America 
ease the Commission said that (19 R.R. at p. $92) ‘‘pro- 
gramming evidence is not ipso facto essential where the 
interference which would be caused by a proposed opera- 
tion is within the ‘permissible limit’ of interference’’, 
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which *‘permissible limit’? the Commission interpreted to 
be interference caused by a proposed operation which 
(19 R.R. at p. $91, fn. 6) ‘‘would affect less than 10% of the 
population within the interfered-with station’s normally 
protected contour’. While this 10% standard may define 
the maximum extent to which one local or regional station 
may permissibly create interference within the primary 
service area of another local or regional station without 
creating the necessity for a decision as to the programming 
needs of the community so affected, and the ability of the 
parties to satisfy such need, such rule of thumb has no 
application in this proceeding involving interference to 
the primary service area of a clear channel station. No 
10% ‘‘permissible interference’’ standard applies to the 
primary service areas of clear channel 
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stations. Under the Commission’s Rules such frequencies 
are reserved as (Section 3.21(a)) ‘‘dominant stations’’ 
which ‘‘render service over wide areas and which are 
cleared of objectionable interference within their primary 
service areas and over all or a substantial portion of their 
secondary service areas’. (Emphasis supplied.)? Other 
Commission Rules provide that the primary service area 
of a Class I station ‘‘is free from objectionable inter- 
ference from other stations on the same and adjacent 
channels’? (Sec. 3.22(a) and Sec. 3.182(a)(1)) (emphasis 
adedd). Where an applicant proposes an operation which 
would be prima facie violative of the Commission’s allo- 
cation rules (promulgated after proper rule-making pro- 
ceedings), he should logically be required to show an ex- 
traordinary need for his proposed programming in the 


2 Rule 2.11(a) of the Comminsion’s Rules and Regulations defines the term 
‘‘ primary service aren’? as the ‘area in which the groundwave in not subject 
to objectionable interference or objectionable fading’’, 
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area where he would displace the signal of a clear channel 
station, to be entitled to a waiver. Unlike the Mid-America 
case, moreover, the instant proceeding is a comparative one 
between two applicants, and a Section 307(b) issue has 
already been designated in the hearing order. 


9. In addition to the above considerations, here, unlike 
the Mid-America case (see 19 R.R. at p. 892), ‘‘factual 
circumstances’? are alleged in the Petition to Intervene 
supported by a detailed affidavit of Interstate’s Executive 
Vice President showing why the issue of programming 
is highly germane to consideration of the Section 307(b) 
issue in this case. Should the Commission deem that there 
is any doubt but that the issue of programming under 
these circumstances properly comes within the purview of 
the Section 307(b) issue, it is respectfully requested that 
the 
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issues set forth in the hearing order be enlarged to include 
the following issues: 


(a) To determine the nature and character of the pro- 
gram service proposed to be provided by each of 
the two applicants and the need therefor. 


(b) To determine the nature of the program service pro- 
vided by WQXR to the areas of interference, if 
any, and the need therefor. 


In view of the foregoing considerations, Interstate 
Broadcasting Company, Inc. respectfully requests the Com- 
mission either to enlarge the issues to enable it properly 
to prove on the hearing the allegations raised in its Peti- 
tion to Intervene in this proceeding, or, if the Commission 
deems such issues to come within the scope of issues already 
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designated (see Paragraph 5, supra), to clarify its hearing 
order in that respect. 


Respectfully submitted, 


IxrerstatTe Broapcastine Company, Inc. 


Pam G. Lovers 
Mavrice M. Jansky 
Cari H. Liar 

Its Attorneys 


By Mavrice M. Jansxy 
Maurice M. Jansky 


and Canu H. Iutay 
Carl H. Imlay 
Loccss & JaNSKY 
300 American Building 
1317 F Street, N. W. 
Washington 4, D. C. 


April 21, 1961 
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[Certificate of Service] 
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Docket No. 13069 File No. BP-12917 
Docket No. 13071 File No. BP-13141 


Order 


The Hearing Examiner having under consideration in- 
formal agreement of parties regarding date for hearing; 
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Ir Is Onprerep, This 2nd day of May, 1961, that the hear- 
ing herein Is Scueputep for June 21, 1961, at 10:00 a.m. 


Anyire Nea Huntrine 
Hearing Examiner 
Federal Communications Commission 


Ben F. Wapie 
Ben F. Waple 
Acting Secretary 


Released: May 3, 1961 
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Ree’d. 5-12-61—Original filed in Docket No. 12790 


BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 


In re Applications of 
Docket No. 13272 File No. BP-11781 
Saul Dresner, Alfred Dresner, Samuel Dresner and Rose 


Dresner, d/b as Utster County Broapcastrxe Com- 
pany, Ellenville, New York 


File No. BP-11663 


PatcHocvE Broapcastine Company, Ixc. 
Riverhead, New York 
Docket No. 13069 File No. BP-12917 


BERKSHIRE BroapcasTInG CoRPORATION 
Hartford, Connecticut 


Docket No. 13071 File No. BP-13141 
Grossco, Ixc., West Hartford, Connecticut 
Docket No. 13939 File No. BP-13160 
Norra Penn Broapcasting Company 
Quakertown, Pennsylvania 
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File No. BP-13993 


WBUX Broapcastinc ComMPANY 
Doylestown, Pennsylvania 
Docket No. 12790 File No. BP11707 
Ixrszstats Broapcastixe Compayy, Ixc. (WQXR) 
New York, New York 


For Construction Permits 


Petition to Consolidate 


Interstate Broadcasting Company, Inc., the licensee of 
Station WQXR in New York City, New York, respectfully 
petitions the Commission to consolidate the above-captioned 
proceedings for hearing, and for reason therefor sets forth 
as follows: 


1. Interstate Broadcasting Company, Inc., is a wholly- 


owned subsidiary of The New York Times Company, and 
the licensee of WQXR, a Class I-B station operating in 
New York, New York, on the clear channel frequency of 
1560 Kilocyeles with a power of 50 kilowatts. Interstate 
Broadcasting Company, Inc., presently has pending before 
the Commission the above-designated application (BP- 
11707, Docket No. 12790) to change 
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its method of operation so that instead of employing a 
three-element directional antenna system fulltime, it can 
utilize a two-element directional antenna system until sun- 
set, Bakersfield, California, at which time WQXR will 
return to the present three-element directional antenna 
system. 


2. Each of the applicants in the five proceedings seeks 
a construction permit to build a standard broadcast station. 
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The Patchogue Broadcasting Company, Inc., seeks author- 
ity to construct a station at Riverhead, New York, to oper- 
ate on the frequency of 1570 kilocycles, daytime, with a 
power of 1000 watts; Berkshire Broadcasting Corporation 
and Grossco, Inc. each seek authority to construct a station 
respectively at Hartford and West Hartford, Connecticut, 
to operate on 1550 kilocycles daytime, with power of 1,000 
watts; Ulster County Broadcasting Company seeks au- 
thority to construct a station at Ellenville, New York, to 
operate on the frequency of 1570 kilocycles daytime, with 
250 watts power; North Penn Broadcasting Company seeks 
authority to construct a station at Quakertown, Pennsyl- 
vania, to operate on 1550 kilocycles daytime, with a power 
of 250 watts; and WBUX Broadcasting Company, which is 
the licensee of Station WBUX, Doylestown, Pennsylvania, 
which now operates on 1570 kilocycles, daytime only, with 
a power of 1,000 watts, seeks a construction permit to au- 
thorize WBUX to increase it daytime power to 5,000 watts. 


3. The history and background of the Patchogue, Berk- 
shire and Grossco, and Ulster County cases are largely re- 
flected in the opinions of the Court of Appeals in Inter- 
state Broadcasting Co., Inc. v. Federal Communications 
Commission, 285 F. 2d 270, 20 R.R. 2112 (C.A.D.C., 1960) ; 
Interstate Broadcasting Co., Inc. v. United States, 286 F. 
9a 539, 20 R.R. 2121 (C.A.D.C., 1960); Interstate Broad- 
casting Co., Inc. v. 

230 
United States, 286 F. 2d 544, 20 R.R. 2127 (C.A.D.C., 1960). 
In the Patchogue case, Interstate filed a protest to the grant 
of that application without hearing; in the Berkshire and 
Grossco, and in the Ulster County cases, Interstate peti- 
tioned to intervene in those proceedings. In each case 
Interstate specifically alleged that the interference which 
would be caused to it within that part of its primary serv- 
ice area served by a satisfactory groundwave signal but 
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beyond its 0.5 mv/m contour, would cause it financial 
injury, and would constitute a modification of its license 
under Section 316 of the Communications Act of 1934, as 
amended. The Broadcast Bureau took the position that 
regardless of the extent of adjacent channel interference 
which each proposed operation would create in that part 
of WQXR’s primary service area beyond WQXR’s 0.5 
my’m contour but within its 0.1 mv/m contour, and re- 
gardless of the consequences to WQXR of such loss of 
areas and populations which otherwise would receive a 
satisfactory groundwave signal from WQXR, Interstate 
had no legal standing as a ‘‘party in interest’’ (within the 
meaning of Section 309 (b) and (ec) of the Communications 
Act?) to intervene on the hearing or to protest the grant 
of the application. The underlying premise of the Bu- 
rean’s argument was that the Commission had in its tech- 
nical allocation rules, arbitrarily narrowed the meaning of 
Section 309 of the Communications Act to provide a purely 
quantitative standard for determining the legal standing 
of the protestant which would be universally applicable 
regardless of the facts of any particular case. Specifically, 
the Bureau argued that the Commission, through its rule 
making power, had determined that all adjacent channel 
interference to WQXR’s 


231 


groundwave beyond its 0.5 mv/m contour was of no legal 
significance in determining the issue of standing to protest, 
or to intervene. 


4. After decisions of the Commission were released 
denying Interstate its standing to protest the Patchogue 
grant, and denying its petition to intervene in the Berk- 
shire and Grossco, and the Ulster County proceedings, 


1 Interstate sought relief under Section 309 prior to the amendment of Sec- 
tion 399 by Public Law 86-752, approved September 13, 1960, 74 Stat. 889. 
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Interstate sought review of all three decisions in the Court 
of Appeals. The legal issue presented to the Court of 
Appeals on each of the three appeals was essentially the 
same,? namely, whether allegations of economic injury re- 
sulting from listener-loss between WQXR’s 0.5 mv/m and 
its 0.1 mv/m contours were sufficient to establish that as a 
matter of law Interstate was entitled to protest such grants 
under Section 309 of the Communications Act, within the 
rule of the Metropolitan case. In its decision in the 
Patchogue case reversing the decision of the Commission, 
the Court of Appeals held as follows (285 F. 2d at p. 272): 


‘In the present case Interstate alleged with spe- 
cificity the facts upon which it based its protest. To 
be sure, the area, the population, and the Interstate 
listeners shown to be affected are relatively small. But 
the allegations are factual and are specific. Moreover, 
they show the dispute now at bar to be part of a larger 


potential development of interference, and so the spe- 
cific factual allegations take on greater stature than 
they would have in isolation. Such is frequently the 
case in respect to lawsuits over small specific 
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facts involving large problems in total facts or im- 
portant principles of law. If, for example, the entire 


2In Patchogue the stipulated issue presented for review was (285 F. 2d at 
Pacts) 


«<Whether Appellant's allegations of economic injury, which would result 
solely from adjacent channel interference causing loss of listeners outside 
the contour within which Appellant's station is normally protected againat 
such interference but within the contour normally protected against 
co-channel interference, were sufficient to establish that, as a matter of 
law, Appellant is a person aggrieved or whose interests are adversely 
affected within the meaning of Section 309(¢) of the Communications 
Act of 1934, as amended, so as to bring this matter within the rule of 
Metropolitan Television Co. v. Federal Communications Commission, 95 
U.S. App. D.C. 326, 221 F. 2d 879,"" 
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service area of Interstate were to be chipped away in 
small bits by separate actions, each upon the same 
basic grounds, and if Interstate had no standing to 
protest the loss of any small bit, its ability to protest 
the loss of the whole area, or to protest the basic 
ground of its destruction, would be denied. We think 
this total denial of the right to a hearing cannot be 
achieved by a piecemeal treatment. The facts as to 
each small loss must be alleged, as we held in the Big 
River case, specifically and concretely. But, if they 
are so alleged, and if it be shown that the small facts 
are part of a much larger factual picture, the small- 
ness of the immediately disputed facts cannot deny 
the protestant his right to a hearing.”’ 


Later, in the Grossco opinion, the Court of Appeals held 
(286 F. 2d at p. 544): 


<<. We cannot find any significant difference between 
the allegations of economic injury in Interstate’s pro- 
test in that case and the allegations in the petition to 
intervene in the present case. Because of the cumula- 
tive effect of the several proceedings which may grant 
licenses creating interference to WQXR’s signal, the 
alleged injury cannot be considered de minimis.” And 
we cannot accept the Commission’s apparent conten- 
tion that Interstate was required to ‘plead its evidence’ 
of financial injury in the petition. Of course the likeli- 
hood of such injury must exist, but Interstate is statu- 
torily entitled to intervene until it be found by the 
Commission in either the comparative proceeding or in 
a separate hearing, if the Commission should so re- 
quire, that no substantial injury could result from the 
grant to either Grossco or Berkshire. 


19 See Interstate Broadeasting Co. v. Federal Communications Comm., 
109 TS. App. D.C. ...., 285 F. 2d 270.”” 


190 


(233) 


5. The net effect of the three Interstate decisions is 
threefold. First, the Court of Appeals recognized that 
interference within WQXR’s 0.1 mv/m contour constituted 
a source of legal aggrievement to that clear channel sta- 
tion that entitled it to protest a grant of each of the appli- 
cations threatening it with financial injury, and that if it 
did not have the opportunity to protest the smaller loss 
threatened by each such proceeding, (285 F. 2d at p. 272) 
“its ability to protest the loss of the whole area, or to 
protest the basic ground of its destruction, would be 
denied’’. 
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Secondly, in considering Interstate’s right to protest a 
grant of any one of the applications, the fact that there 
were three co-pending proceedings representing in the 
aggregate a much larger potential development of inter- 
ference to WQXR could be taken into account. See also: 
Bernalillo Broadcasting Co., 21 R.R. 73. Thirdly, the 
Court of Appeals clearly intended that on remand, Inter- 
state would be entitled to present evidence in support of 
the allegations of its protests in each instance, including 
evidence of the cumulative interference to WQXR threat- 
ened by the several co-pending applications. The lan- 
guage quoted above evidences that the Court of Appeals 
intended that Interstate would be afforded a fair oppor- 
tunity to support the allegations of its original petitions 
protesting the grant of the applications with evidence oa 
the hearing in each case.* 


3 Under Section 309(c) (prior to its recent amendment) when the Commis- 
sion found that the protestant had standing, he was then entitled to a hearing 
“upon the issues set forth'* in his protest. See Greenville Television Company 
v. F.C.C., 221 FP. 2d 870, 872 (C.A.D.C., 1955), The petitioner for intervention 
under Section 307(b) was also accorded the same right, Democrat Printing 
Co. v. F.C.C., 202 F. 2d 298 (C.A.D.C., 1952). 
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6. Since the remand of the Patchogue. Berkshire and 
Grossco. and Ulster County proceedings for new hearings 
at which Interstate will under the Court mandate be en- 
titled to participate. Interstate has taken a position in 
opposition to two other applications which are similarly 
part of the ‘larger factual picture”’ of interference to 
WQXR’s primary service area. Interstate has filed a 
Petition to Deny the application of WBUX Broadcasting 
Company. licensee of Station WBUX, Doylestown, Penn- 
sylvania. to increase the power of Station WBUX from 
1.000 watts to 5,000 watts. This proposal would, as indi- 
cated in the engineering exhibit appended to Interstate’s 
Petition to Deny Application, create 


234 


interference both to WQXR’s present primary service area, 
and to its primary service area as proposed in its pending 
application in BP-11707, Docket No. 12790. The WBUX 
proposal would, in fact, create interference within WQXR’s 
proposed 0.5 mv/m contour as well as to other parts of its 
primary service area which otherwise would receive a 
satisfactory groundwave signal free from objectionable 
fading. In addition, Interstate has been granted its Peti- 
tion to Intervene in the proceedings in which the North 
Penn Broadcasting Company is seeking to construct a sta- 
tion in Quakertown, Pennsylvania (as described supra). 
This application threatens interference to additional areas 
and populations in WQXR’s primary service area as pro- 
posed in its application in BP-11707 (Docket No. 12790).* 
7. Interstate respectfully submits that consolidation of 
these various proceedings is essential to carry out the 


4 WEUX has also been made a party in this proceeding because of a possi- 
bility that the 2 mv/m contour of Station WBUX may overlap the 25 mv/m 
contour of the North Penn Broadessting Company proposal. See Hearing 
Order in the North Penn proceeding (FCC 61-135, p. 3). 
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mandate of the Court of Appeals, and to present the 
‘“Jarger factual picture’ of threatened interference to 
WQXR which is equally relevant in each of the proceedings 
described above. In the Patchogue case the Court of Ap- 
peals enunciated the guiding principle here applicable when 
it said (285 F. 2d at p. 272): 


«| , Tf, for example, the entire service area of Inter- 
state were to be chipped away in small bits by sep- 
arate actions, each upon the same basic grounds, and 
if Interstate had no standing to protest the loss of any 
small bit, its ability to protest the loss of the whole 
area, or to protest the basic ground of its destruction, 
would be denied.”’ 


This language clearly is intended to mean that Interstate 
is entitled to show in each co-pending proceeding that such 
application is part of a greater 
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composite threat to Interstate represented by other appli- 
cations which in the aggregate constitute a very substan- 
tial threat to WQXR’s entire service area, Unless Inter- 
state is allowed to develop under the issues in each pro- 
ceeding, evidence that the immediate interference problem 
therein presented is part of a much greater threat to its 
operation presented by the cumulative effect of the several 
co-pending applications, its effective right to a ‘full hear- 
ing’’ secured to it by Section 309 of the Communications 
Act has been denied, and the mandate of the Court of 
Appeals in the three cases recently remanded by it, 
frustrated. 


8. The difficulties of attempting to proceed without con- 
solidation have recently become apparent. First, despite 
the rulings of the Court of Appeals, the presiding exam- 
iners in the prehearing conferences in North Penn, and in 
the Berkshire and Grossco cases have indicated that under 
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the issues as presently framed (before Interstate became a 

party), they will not receive any evidence tendered by Inter- 
state relative to the ground-wave interference which will be 
caused to WQXR by each proposal, or by the cumulative 
development of potential interference threatened by the 
several co-pending applications. Neither will they receive 
evidence on the issue of comparative program proposals in 
the areas which would be lost to WQXR by a grant of the 
application in each case. In effect, they propose to con- 
sider no evidence under the ‘‘public loss’’ issue (Democrat 
Printing Co. v. F.C.C.. 202 F. 2d 298, 301-302 (C.A.D.C., 
1952), or evidence tending to show the threat to WQXR’s 
operation as a clear channel station represented by the 
application involved. 


9. While Interstate has petitioned to clarify or enlarge 
the issues in the aire Penn and the Berkshire and 
Grossco proceedings, and to enlarge the issues in the 
Tl 


ster County case, it may be difficult adequately 
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to present the “larger factual picture’? of cumulative 
interference to WQXR from all the co-pending applica- 
tions, under issues designated for any one proceeding. 
Even if the Commission clarifies or enlarges the issues al- 
ready designated for hearing so as to allow the introduc- 
tion of such evidence in each proceeding, such multiplica- 
tion of effort would greatly increase the Commission’s 
burden of adjudication, would unduly protract all the 
proceedings, and would cause needless repetition of testi- 
mony and the introduction of exhibits. Moreover, the 
Broadeast Bureau in its opposition to enlargement of the 
designated issues, is opposing all attempts to conform the 
issues in these proceedings (framed prior to the time Inter- 
state became a party) to the opinions of the Court of Ap- 
peals in its three recent decisions. The Bureau takes the 
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position that all that the Court of Appeals intended to 
do was to allow Interstate to become a nominal or passive 
party in each instance, and that once in the case, Interstate 
should not be permitted to prove the allegations of its 
petitions through evidence showing the threat to the 
WQXR operation presented by any one of the applica- 
tions, or by all of the applications in the aggregate. In 
short, it takes the position that while such aggrievement 
to WQXR is relevant under Section 309, it is irrelevant to 
the ultimate Section 307(b) issues. Interstate takes the 
position, on the other hand, that such public loss which 
would be occasioned by a loss of the WQXR groundwave 
signal in the areas of interference indicated in each case, 
and a loss of the exemplary WQXR programming, are 
highly relevant in each proceeding. In order to prevent a 
multiplicity of proceedings, each of which presents this 
same problem, all such proceedings should be considered 
together so that this common issue may be resolved in 


one proceeding on the basis of a common body of evidence. 
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10. In view of the foregoing considerations, Interstate 
respectfully requests the Commission to consolidate all of 
the above-captioned proceedings, and upon such consolida- 
tion, to designate, in addition to other issues, the following: 


a. To determine the extent, nature, and effect (fi- 
nancial and otherwise) on the operation of WQXR of 
interference which the Patchogue, Berkshire, Grossco, 
Ulster County, North Penn, and WBUX proposals 
would cause to WQXR’s present or proposed inter- 
ference-free groundwave service area. 


b. To determine whether in light of such interfer- 
ence, if any, caused by either the Patchogue, Berk- 
shire, Grossco, Ulster County, North Penn or WBUX 
proposals, and taking into account the cumulative 
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effect of additional interference which may be caused 
by any of the other applicants herein, which, if any, of 
the said proposals would provide a fair, efficient, and 
equitable distribution of a radio service. 


e. To determine the nature and character of the 
program services proposed to be provided by the 
Patchogue. Berkshire. Grosseo, Ulster County, North 
Penn, and WBUX proposals, and the need therefor. 


a. To determine the nature of the program service 
provided or to be provided by WQXR to the areas of 
interefernce, if any, which will be deprived of such 
service by a grant of the Patchogue, Berkshire, 
Grosseo, Ulster County, North Penn, and WBUX 
proposals, and the need therefor in such areas. 


Respectfully submitted, 
Isrerstare Broapcastinc Company, Inc. 


Purr G. Loucks 
Mavrice M. JaNSKY 
Carx H. Inuay 

Its Attorneys 


By Mavrice M. Jansky 
Maurice M. Jansky 


and Carnu H. Imuay 
Carl H. Imlay 
Lorcxs & Jaxsky 
300 American Building 
1317 F Street, N. W. 
Washington 4, D. C. 


May 12, 1961 
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(Received May 15, 1961) 


BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 
In re Applications of 


Docket No. 13069 File No. BP-12917 
BeRKsHIRE BroapcasTING CorPORATION 
Hartford, Connecticut 


Docket No. 13071 File No. BP-13141 
Grossco, Inc., West Hartford, Connecticut 


For Construction Permits 


Reply to Oppositions of the Broadcast Bureau and Grossco, 
Inc., to Petition to Clarify or Enlarge the Issues 


In reply to the oppositions of the Broadcast Bureau and 


Grossco, Inc., to Interstate’s Petition to Clarify or En- 
large the Issues, Interstate Broadcasting Company, Inc., 
the licensee of Station WQXR, New York, New York, sets 
forth as follows: 


1. The Broadcast Bureau’s Opposition to Interstate’s 
Petition to Clarify or Enlarge the Issues is largely a re- 
argument of the Commission’s original position in Inter- 
state Broadcasting Co., Inc. v. Federal Communications 
Commission, 285 F. 2d 270, 20 R.R. 2112 (C.A-D.C., 1960) ; 
Interstate Broadcasting Co., Inc. v. United States, 286 F. 
2a 539, 20 R.R. 2121 (C.A.D.C., 1960) ; Interstate Broad- 
casting Co., Inc. v. United States, 286 F. 2d 544, 20 R.R. 
2127 (C.A.D.C., 1960). In those cases the position was 
originally taken that regardless of the extent of adjacent 
channel interference which the proposed operation would 
create in that part of WQXR’s primary service area be- 
yond its 0.5 mv/m contour but within its 0.1 mv/m contour, 
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and regardless of the consequences to WQXR of such loss 
of areas and populations which otherwise would receive a 
satisfactory groundwave signal from WQXR, Interstate 
had no legal standing as a **party in interest’’ (within the 
meaning of Section 309(d) of the 
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Communications Act) to intervene on the hearing or to 
pretest the grant of the application. The underlying 
premise of the Commission’s argument was that the Com- 
mission had in its technical allocation rules, arbitrarily 
narrowed the meaning of Section 309 of the Communica- 
tions Act to provide a purely quantitative standard for 
determining the legal standing of the protestant which 
would be universally applicable regardless of the facts of 
any particular case.? Specifically, the Bureau argued that 
the Commission, through its rule making power, had deter- 
mined that all adjacent channel interference to WQXR’s 
groundwave beyond its 0.5 mv/m contour was of no legal 
significance in determining the issue of standing to protest. 
This position was nnequivocally rejected by the Court of 
Appeals first in the Patchogue case and later in the two sub- 
sequent Interstate cases. In Patchogue (where the issue 
involved Interstate’s standing to protest) the Court of 
Appeals said (285 F. 2d at p. 272): 


2In the Patchogue case, the stipulated question was (20 R.R. at p. 2113): 


** Whether Appellant’s allegations of economic injury, which would result 
solely from adjacent channel interference causing loss of listeners outside 
the contour within which Appellant’s station ix normally protected against 
goth interference but within the contour normally protected against 
coehanre] i ference, were sufficient to establish that, as a matter of 
law, Appellant is a person aggrieved or whose interests are adverscly 
affected within the meaning of Section 309(c) of the Communications 
Act of 1974, a» amended, so as to bring this matter within the rule of 
Metropolitan Television Co, v, Federal Communications Commission, 95 
US. App. D.C. 326, 221 F. (2d) 479 [12 RR 2001).’” 
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“¢ |. . To be sure, the area, the population, and the 
Interstate listeners shown to be affected are relatively 
small. But the allegations are factual and are specific. 
Moreover, they show the dispute now at bar to be part 
of a larger potential development of interference, and 
so the specific factual allegations take on greater stat- 
ure than they would have in isolation. Such is fre- 
quently the case in respect to lawsuits over small 
specific facts involving large problems in total facts or 
important principles of 
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law. If, for example, the entire service area of Inter- 
state were to be chipped away in small bits by separate 
actions, each upon the same basic grounds, and if Inter- 
state had no standing to protest the loss of any small 
bit, its ability to protest the loss of the whole area, or 
to protest the basic ground of its destruction, would 


be denied.’’ 


2. The Bureau has now shifted its position somewhat 
but follows the same basic line of argument. Although 
reluctantly conceding that Interstate is now entitled to 
participate in the instant proceedings as a person ag- 
grieved or whose interests are adversely affected within 
the meaning of Section 309, it now takes the position that 
once in the case as a party in interest, Interstate should 
not be allowed to proffer any evidence showing the loss of 
areas and populations which WQXR would suffer within 
its proposed primary service area as a result of a grant 
of the Berkshire or Grossco applications. The Bureau 
takes this position on the basis that (p. 4 of Opposition) 
“‘Since the interference in question is not recognized by 
the Commission as being objectionable, consideration of 
such interference is not relevant to a determination 
whether the Grossco or Berkshire applications should be 
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ranted”. In partial support of this position the Bureau 
ites the Commission decision in Patchogue which was re- 
-ersed by the Court of Appeals. 

This position, however, is no more valid now than it was 
when argued to the Court of Appeals. The Court of 
Appeals has held as a matter of law that Interstate has 
‘standing to protest’’ the erosion of its service area by the 
same kind of proposal presented by Grossco’s and Berk- 

ire’s applications, and to show that the proposal of a 

articular applicant is ‘‘part of a larger potential develop- 
ment of interference’* (285 F. 2d at p. 272). If it is not 
allowed to adduce evidence of such facts, its right to the 
**full hearing’? under Section 309 to which the Court of 
Appeals 
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has held it to be entitled under these circumstances, has 
been arbitrarily withdrawn. Of what value would inter- 
vention be if the intervenor were made to stand mute, and 
were disqualified from showing that a particular applica- 
tion would partially destroy its ability to service a sub- 
stantial part of its primary service area, or that the appli- 
cation is part of a larger potential interference picture 
which poses an even greater threat to its operation? The 
Court of Appeals obviously did not intend such an illogical 
result. The Bureau’s position, and that of Grossco, how- 
ever, would nullify the purpose for which the Court of 
Appeals has held Interstate to be entitled to intervene in 
this proceeding. 


3. Interstate should be entitled to show through evidence 
on the hearing that a substantial area and population with- 
in its proposea primary service area would be deprived of 
the WQXR signal in the event of a grant of either the 
Grossco or Berkshire applications. This issue is highly 
germane in a comparative hearing where under Section 
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307(b) of the Communications Act the relative efficiency of 
the several parties in this proceeding is at issue. It is 
particularly relevant where the proposal of either of the 
applicants would be violative of the Commission’s policy 
of affording clear channel stations a high degree of pro- 
tection in their primary service area from such destructive 
intrusions (see Secs. 311(a), 3.21(a), 3.22(a), 3.182). Rule 
3.182(a)(1), which establishes the engineering standards 
of allocation, states in respect to Class I stations that: 


‘““These stations are designed to render primary and 
secondary service over an extended area and at rela- 
tively long distances, hence have their primary service 
areas free from objectionable interference 
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from other stations on the same and adjacent channels 
and secondary service areas free from objectionable 
interference from stations on the same channels.”’ 


It is clear that evidence that Grossco’s or Berkshire’s pro- 
posals would violate this Commission policy would be 
material to the Section 307(b) issue in this proceeding. 


4. The Bureau’s dogmatic assertion that adjacent chan- 
nel interference is only ‘‘objectionable’’ if it occurs in that 
part of WQXR’s primary service area which is also within 
its 0.5 mv/m contour is patently inconsistent with the lan- 
guage quoted above. It is also inconsistent with the text 
of other cited rules which enunciate a policy of keeping 
the primary service areas (that is, that area which receives 
a groundwave free from objectionable fading as defined by 
Rule 3.182(e) and (f)) free from adjacent channel inter- 
ference, and of protecting such stations as ‘‘dominant sta- 
tions’? to the end that they render both a primary and 
secondary service ‘‘over an extended area and at rela- 
tively long distances’? (Rule 3.182(a)(1)). 


201 


(244) 


The Burean, however, apparently interprets one phrase 
in Rule 3.182(a) (1) (ii) (ie. ‘Protection is given to the 
500 uv/m groundwave contour from stations on adjacent 
channels for both day and nighttime operation’’) as mean- 
ing that Class I-B stations are completely without any day- 
time protection beyond their 0.5 mv/m contours. This 
interpretation would also by inference apply to Class I-A 
stations since almost identical langnage appears in Rule 
3.182(a)(1)(i). This interpretation, however, would 
create a patent inconsistency with Rule 3.182(a)(1) which 
provides that the primary service areas of such stations 
are to be 
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kept ‘“‘free’’ of all such interference even though ‘‘The 
secondary service area of a Class I station is not pro- 
teeted from adjacent channel interference’? and with Rule 
3.21(a) which defines a clear channel station as ‘‘one on 
which the dominant station or stations render service over 
wide areas and which are cleared of objectionable interfer- 
ence within their primary service areas and over all or a 
substantial portion of their secondary service areas’’. It 
is an elementary canon of interpretation, however, that 
langnage is to be construed to avoid rather than to create 
an ambiguity. 


It would be wholly illogical to give a clear channel sta- 
tion absolute protection from co-channel interference to its 
100 uv/m contour, and no protection from adjacent channel 
interference in that same area,. In terms of the effect on 
the clear channel station the loss of potential listeners from 
either kind of interference is the same. In terms of de- 
stroving the ability of such stations to function as the 
Rules say they are intended to function, the loss would be 
the same. Further, the allowance of adjacent channel 
interference within WQXR’s 0.1 mv/m contour would de- 
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prive WQXR of the right under the terms of its license, 
to object to co-channel interference in the area of adjacent 
channel interference. See: Rule 3.182(d). This would 
constitute a modification of WQXR’s license.” 


Moreover, it is not necessary to determine at what con- 
tour a clear channel station is entitled to absolute protec- 
tion. The issue here is at what point the interference to 
WQXR becomes relevant in the comparative proceeding in 
which the applicants are attempting to justify 
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their proposals as consistent with Section 307(b) of the 
Communications Act. The Rules of the Commission have 
not attempted to prescribe that issue in terms of mathe- 
matical certainty. Congress clearly intended that Section 
307(b) would be an elastic standard, and not one to be 
applied by slide-rule calculations. The implication of the 
Bureau’s argument, however, is that no interference to 
WQXR’s primary service area, beyond its 0.5 mv/m con- 
tour, can have any possible relevancy in this comparative 
proceeding, even thongh the consequences of such inter- 
ference from Grossco’s and Berkshire’s proposals might 
threaten a great loss of potential listeners in WQXR’s 
primary service area, or in conjunction with other pending 
applications, the proposals might destroy WQNRK alto- 
gether, or otherwise render it incapable of performing 
the functions of a clear channel station. This position is 
wholly inconsistent with the decisions of the Court of 
Appeals which have found Interstate to be a party ag- 
grieved by threats of interference from the Grossco and 
Berkshire proposals and therefore entitled to a hearing 
on its protest. 


5. The Bureau also contends that such interference to 
WQXR as shown would only constitute ‘‘private injury”’, 


2800: F.C.C. v. National Broadcasting Co. (KOA), 319 U.S. 239. - 
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and that while such injury confers standing to protest, 
evidence of such injury is irrelevant on the comparative 
hearing. 


The loss of a substantial portion of WQXR’s primary 
service area would not, however, constitute a mere private 
injury. but would directly affect the public interest, con- 
venience, and necessity of persons who would be deprived 
of its signal. If the cumulative effect of all pending appli- 
eations (which in the aggregate constitute a very substan- 
tial threat to WQXR’s entire service area) is considered, 
the public interest in 
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losing such an exemplary programming service is even 
more apparent, since even broader areas and populations 
are involved. 


If Interstate cannot adduce evidence of the effect that 
the Grossco or Berkshire proposals would have on its own 
operation as a clear channel station, it is difficult to perceive 
how the Commission could make a full and informed deter- 
mination of the Section 307(b) issue. As the Court of 
Appeals said in Democrat Printing Co. v. Federal Com- 
munications Commission, 202 F. 2d 298, 301 (C.A.D.C., 
1952) : 

‘If the requirements of the public interest are to be 
satisfied, the Commission must consider not only the 
public benefit from the operation of the new station, 
but also any public loss which it might occasion. Only 
by such a balancing can the Commission reach a 
legally valid conclusion on the ultimate question of the 
public interest.’’ 


Evidence of the ‘‘public loss’? from the deprivation of the 
WQXR signal is therefore germane to the issue in this 
proceeding. 
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6. The interference which Grossco or Berkshire would 
create within WQXR’s 0.1 mv/m contour, moreover, is one 
part of a larger complex of interference created by several 
co-pending proceedings which in the aggregate present a 
very substantial threat to WQXR’s ability to perform the 
service obligations of a clear channel station as contem- 
plated in the Commission’s Rules. As the Court of Ap- 
peals has recognized, each of such applications need not be 
considered in isolation, but each may be considered as part 
of a cumulative threat to WQXR, represented by all the 
co-pending proceedings. In order to present the ‘‘larger 
picture” of potential interference as contemplated by the 
Court of Appeals, and to show the cumulative impact that 
each such proposal would have, it is necessary that Inter- 
state be allowed to adduce evidence showing the 
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larger potential development of interference to WQXR 
represented by all of the co-pending applications. To this 
end, Interstate has filed a petition to consolidate the instant 
proceeding with proceedings in Ulster County Broadcasting 
Company (Docket No. 13272, File No. BP-11781); Pat- 
chogue Broadcasting Company, Inc. (File No. BP-11663) ; 
North Penn Broadcasting Company (Docket No. 13939, 
File No. BP-13160); WBUX Broadcasting Company (File 
No. BP-13893) ; and Interstate Broadcasting Company, Inc. 
(Docket No. 12790, File No. BP-11707, which application 
is to change WQXR’s directional antenna system, daytime). 
If the Petition to Consolidate is granted, the instant Peti- 
tion to Clarify or Enlarge the Issues may be unnecessary. 
However, if such consolidation is not made of the proceed- 
ings in these several cases, it will be necessary for Inter- 
state to introduce evidence in this proceeding showing the 
total interference with which WQNR is threatened, an issue 
which the opinion of the Court of Appeals has brought 
within the scope of relevance. For that reason the relief 
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asked by Interstate in its Petition to Clarify or Enlarge 
the Issues is necessary to give Interstate its right to a “full 
hearing’’ in this proceeding. 


T. The Broadcast Bureau’s final point is that comparative 
programming and community needs cannot be put at issue 
in this proceeding, despite the fact that such issue was 
included in Interstate’s original petition to intervene in 
this case which has now been granted without limitation. 


The Bureau argues that no interference outside of 
WQNXR's 0.5 mv/m contour has any relevance, relying on 
the now overruled decision of the Commission in Patchogue. 
On this premise the Bureau concludes that the comparative 
programming issue and needs of the area 
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which would be lost to WQXR therefore has no relevance 
in this proceeding @ fortiori. 

The difficulty with this reasoning is that the Court of 
Appeals did overrule the Patchogue decision, and did decide 
that Interstate was entitled to protest that application on 
the basis of such interference to its operation, and to have 
a hearing to that end. It thus made the determination that 
the threat to such areas and populations presented by the 
application in that proceeding gave Interstate the right 
to protest the application, and to introduce evidence in 
support of its protest on a hearing. 


Evidence of comparative programming services would 
be directly relevant to such protest. Here, as in the Pat- 
chogue proceeding, evidence as to the public need for 
programming in the area which would be deprived of 
WQXR’s program services, would enable the Commission 
to decide whether, among several applicants, the Grossco 
and Berkshire proposals would provide a fair, efficient, and 
equitable distribution of a radio service. To reach that 
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ultimate determination, the Cimmission will first have to 
decide whether the public interest will be better served by 
the retention of the WQXR program service in the area 
affected, or by the program service proposed by Grossco 
or Berkshire. This cannot be determined without hearing 
programming evidence. Star of the Plains Broadcasting 
Co. v. Federal Communications Commission, 267 F. 2d 629, 
632 (C.A.D.C., 1959) ; Easton Pub. Co. v. F.C.C., 175 F. 2a 
344 (C.A.D.C., 1948) Democrat Printing Co. v. F.C.C., 202 
FP. 2d 298 (C.A.D.C., 1952) ; Plainview Radio, 18 R.R. 671, 


672; Granite City Broadcasting Co., 18 R.R. $52, 854. 


The Bureau’s reliance on Mid-America Broadcasting 
System, Inc., is, for reasons discussed in our Petition, 
completely misplaced. 
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That case certainly cannot be deemed to overrule the opin- 


ions cited above. Also, it should be noted that the Mid- 
America ease establishes a de minimis rule where inter- 
ference ‘‘would affect less than 10% of the population 
within the interfered-with station’s normally protected 
contour’’ (19 R.R. at p. $91, fn. 6). The mere statement 
of the proposition indicates that such a rule could not have 
been designed for a case where a clear channel station is 
the station being interfered with, The rules plainly give 
clear channel stations status as dominant stations to be 
protected both in their primary and secondary service areas, 
so that they may achieve the broad coverage contemplated 
in the Commission’s Rules. The purpose of the allocation 
rules protecting clear channel stations would be quickly 
frustrated if each successive applicant were allowed a less- 
than-10% bite into the primary service area of such stations. 


Wherefore, in view of the foregoing considerations, it is 
respectfully submitted that the petition of Interstate Broad- 
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casting Company, Inc., to clarify or enlarge the issues 
should be granted. 


Respectfully submitted, 


InrerstaTE Broapcastine Company, Inc. 


Pam G. Loucks 
Mavrice M. Jansky 
Cari H. Imuay 
Its Attorneys 
By Mavaice M. Jansky 
Maurice M. Jansky 
and Carnu H. Imuay 
Carl H. Imlay 
Lovcss & JaNsKY 
1317 F Street, N. W. 
Washington 4, D. C. 
May 15, 1961. 
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Ree’d. 6-2-61 Original filed in Docket No. 12790 


LAW OFFICES 
Loucks & JANSKY 
AMERICAN BUILDING 
WASHINGTON 4, D. C. 
Philip G. Loucks Telephone 
Maurice M. Jansky Sterling 3-4004 
Carl H. Imlay June 2, 1961 


Mr. Ben F. Waple, Acting Secretary 
Federal Communications Commission 
Washington 25, D. C. 


Dear Mr. Waple: 

There is transmitted herewith the reply of Interstate 
Broadcasting Company, Inc., to the oppositions of the 
Broadeast Bureau and Grossco, Inc. to the petition of Inter- 
state Broadcasting Company, Ine. to consolidate into one 
proceeding the applications listed in the caption to the 
attached pleading. 

At the time the petition to consolidate and the reply 
to the oppositions thereto were prepared, Interstate did 
not know that North Penn Broadcasting Company had 
submitted to the Commission a petition to dismiss its appli- 
cation for a new station in Quakertown, Pennsylvania, on 
1550 kilocyeles (Docket No. 13939, File No. BP-13160). Of 
course, with the dismissal of the North Penn application, 
the consolidation requested would not include that appli- 
cation. 

Very truly yours, 
Lovcgss & JANSKY 
Attorneys for 
Interstate Broadcasting Company, Inc. 


By Mavrice M, Jaxsky 
Maurice M. Jansky 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 
In re Applications of 
Docket No. 13272 File No. BP-11781 

Saul Dresner, Alfred Dresner, Samuel Dresner and Rose 

Dresner, d/b as Utster County Broapcastine CoMPANY, 

Ellenville, New York 


File No. BP-11663 
Parcuocte Broapcastinc Compayy, Inxc., 
Riverhead, New York 


Docket No. 13069 File No. BP-12917 
Berxsuire BroapcasTinc Corporation, 
Hartford, Connecticut 
Docket No. 13071 File No. BP-13141 
Geossco, Ixc., West Hartford, Connecticut 


Docket No. 13939 File No. BP-13160 
Norta Pexx BroapcastTinc Company, 
Quakertown, Pennsylvania 
File No, BP-13893 4 
WBUX Broapcastinc CoMPaNy, 
Doylestown, Pennsylvania 


Docket No. 12790 File No. BP-11707 
Interstate Broapoastixc Company, Inc. (WQXR) 
New York, New York 


For Construction Permits 


Reply to Oppositions of the Broadcast Bureau and Grossco, Inc. 
to Petition to Consolidate 


On May 12, 1961, Interstate Broadcasting Company, Inc., 
licensee of Station WQXR, New York, New York, filed a 
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Petition to Consolidate requesting the Commission (1) to 
consolidate for hearing various proceedings involving the 
above-captioned applications, and (2) to designate issues 
to determine the extent and impact of interference which 
would be caused to WQXR by the above-named applica- 
tions and the need in the various interference areas for 
the programming of WQXR vis-a-vis the programming 
proposed by the various applicants. Of all the applicants 
involved in the various proceedings, only Grossco, Inc. is 
opposing Interstate’s petition to consolidate these various 
proceedings. On May 25, 1961, Grossco, Inc. 
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and the Broadcast Bureau filed oppositions to the Petition, 
to which Interstate replies as follows: 


1. At the outset it should be noted that in respect to the 
Ulster County, Patchogue, and Berkshire and Grossco pro- 
ceedings, the Court of Appeals has, as noted in the Petition, 
ordered that Interstate be made a party to those proceed- 
ings and to be accorded the ‘full hearing”? provided for by 
Section 309 of the Communications Act. Interstate has 
also been made a party in the North Penn proceedings on 
its Petition to Intervene therein, and has filed a Petition to 
Deny the WBUX application. The Commission must, in 
each of these proceedings, make an ultimate determination 
of whether the application is consistent with the standards 
prescribed by Section 307(b) of the Communications Act. 


2. Interstate had theretofore filed a petition to enlarge 
the issues in the Ulster County case." Interstate’s position 
was, and still is, that the Court of Appeals clearly intended 
in remanding that case, that the issues be enlarged to allow 
Interstate to produce evidence proving the truth of its 

1 Interstate also hax Petitions to Clarify or Enlarge the Issues pending 


before the Commission in the Rerkshire and Grossco proceeding, and in the 
North Penn proceeding. 
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averments that the application threatens it with economic 
injury (as bearing on the public interest involved) and 
otherwise modifies its license as a Class I-B station? On 
May 15, 1961, the Commission released its 
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Memorandum Opinion and Order (21 R.R. 593) in the 
Ulster County proceeding (Docket No. 13272, File No. BP- 
11781) in which it denied Interstate’s Petition to Enlarge 
the Issues (which were framed prior to remand by the 
Court of Appeals and long prior to Interstate’s intervention 
in the proceedings). In its Memorandum Decision the 
Commission takes the position that although Interstate was 
granted intervention rights on the basis of economic injury, 
nevertheless under the facts of that case it would not be 
allowed to produce any evidence on the hearing, or have the 
issues enlarged to allow it to produce any evidence showing 
the effect on its own operation that the interference to its 
groundwave signal beyond its 0.5 mv/m contour would have. 
Regardless of the Commission’s action in denying that 
Petition (on what is tantamount to a de minimis theory), 
the instant Petition seeks to get before the Commission the 
‘larger factual picture’? which the Court of Appeals held 
was a valid basis to give Interstate standing to enjoy a 
full hearing on its allegations of aggrievement. Since the 
combined interference represented by five pending proceed- 
ings threatens the entire perimeter of WQXR’s primary 


2 See: National Coal Axa’n. v. F.P.C., 191 F. 2d 462 (C.A.D.C., 1951) where 
the Court of Appeals in dixposing of the Power Commission’s contention 
that the intervenor had failed to produce evidence of ‘‘aggrievement’’ on the 
hearing, «aid (p. 466), ‘‘The corollary of its [meaning the Commission ’s] 
authority to allow intervention is the duty to explore all pertinent aspects of 
an intervenor’s relationship to the matter under consideration .. .’’, This 
decision clearly brings within the scope of relevancy evidence tending to prove 
the intervenor’s allegations of aggrievement on the hearing. Indeed, it sug- 
gente that wuch allegations are to be taken am proven for purposes of seeking 
review unlens brought into issue on the hearing. See: City of Pittaburgh v. 
F.BC., 237 ¥. 24 741, 745-749 (CA.D.C., 1956). 
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service area and would deprive thousands of WQXR’s 
regular and potential listeners of its superlative service, 
the instant petition cannot validly be disposed of on a 
de minimis theory, or (at least not for purposes of a 
comparative evaluation under Section 307(b) of the Com- 
munications Act) on the theory that no evidence of the 
destructive effect of five proceedings on one existing station 
can possibly have any relevance to the public interest in- 
volved in these various proceedings. This is a far different 
question than that presented in the Commission’s recent 
Memorandum Opinion in the Ulster County proceeding, 
and for that reason we do not deem that the Commission’s 
prior opinion was intended to be controlling in respect to 
this Petition to Consolidate these various proceedings. 
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3. Interstate finds itself in a situation where the aggre- 
gate of these five co-pending proceedings threatens to de- 
prive a large number of its listeners of the WQXR ground- 
wave signal, and thus to materially lessen the ability of 
WQXR to render the service prescribed by the Commis- 
sion’s own rules for a clear channel station. As orginally 
pointed out in Interstate’s Petition to Intervene in the 
Grossco proceeding, there were at that time an approximate 
42,000 or more devoted regular listeners to WQXR’s pro- 
gramming residing between WQXR’s present 0.5 mv/m 
contour and its 0.1 mv/m contour, in addition to far greater 
numbers of potential listeners. If WQXR were to lose 
this important segment of its daytime listener-following 
by grants of applications including those pending before 
the Commission, and others which are being filed with 
alarming regularity, its economic position will be quickly 
undermined, as well as its ability to perform the extensive 
service obligations of a clear channel station. If Interstate 
were required to await absolute ruination of its broadcast 
interests before evidence of the deteriorating effect of this 
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drastic dismantling process even became relevant in any 
one comparative proceeding, its *right’’ to a** full hearing”’ 
as a “party in interest’? under Section 309 of the Com- 
munications Act would be a hollow mockery! A comparison 
might be made to one allowed to plead his case after the 
judgment of death had already been entered. 


4. We submit that the threat to WQXR presented by 
these five co-pending proceedings when considered in the 
aggregate is far more than a mere private injury, and 
represents a very serious threat of **publie loss’’ to the 
listener-following of WQXR which demands the Commis- 
sion’s attention in meeting the Section 307(b) issue in each 
proceeding under the doctrine of Democrat Printing Co. 
warnG.G.. 
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202 F. 24 298. 301-302 (C.A.D.C., 1952) and Carroll Broad- 
casting Co. v. F.C.C., 258 F. 2d 440 (C.A-D.C., 1958). See 
also: Triangle Publications, Inc. v. F.C.C., F. 2d , 
21 BR. 2039, 2042 (C.A.D.C., 1961). This ‘‘public loss”’ 
has two aspects. Its most immediate aspect could be the 
loss to 42.000 or more regular listeners of what we submit 
is an irreplaceable and unduplicated program service repre- 
senting not only the greatest musical repertoire that the 
radio art has produced, but also loss of the great news and 
discussion resources of the New York Times. No less 
devastating, however, would be the inevitable and readily 
foreseeable consequences of restricting WQXR’s program 
service to its 0.5 mv/m contour,? a move which would seri- 
ously reduce WQXR’s service and market areas and its 
ability to compete with other clear channel stations. While 
it is difficult in this document to establish the precise peril 
point when WQXR would have to curtail present or future 


2 In addition to further threatened interference which would be caused within 
WQKE's propomed 0.5 mv/m contour if the WEUX proposal were granted. 
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programming because of its diminished revenues, that point 
could be quickly reached by a grant of the alarming plethora 
of pending applications which considered in toto present a 
substantial threat to it. While Interstate has been restricted 
in each of the proceedings herein sought to be consolidated 
to a showing of the threatened injury to WQXR represented 
by that individual application, the true dimensions of the 
larger problem WQXR is facing can only be appreciated by 
totalling all of the interference which would be created by 
each of the co-pending applications within that part of 
WQXR’s service area served by a satisfactory groundwave 
signal, and considering the public loss that would occur 
if all or a majority of these applications were to be granted. 
Such evaluation would inevitably require consideration of 


the issue of comparative programming, because a question 


would be presented as to whether, in fact, ‘‘public loss”’ 
would occur if WQXR’s service were to be removed from 
so large an area, and from such large populations. The 
‘¢public¢ loss’? issue clearly cannot be resolved solely by 
considering the ‘“‘technical showings on populations and 
area”’ (Jefferson Radio Co., 17 R.B. 808a, 80Sb) but refer- 
ence must also be made to the needs of the communities in- 
volved and the programming service already being offered 
in those areas by WQXR. Star of the Plains Broadcasting 
Company Vv. F.C.C., 267 F. 2d 629 (C.A.D.C., 1958). 


5. The Broadcast Bureau adamantly adheres to its posi- 
tion that the issue of evidentiary relevance of proof under 
Section 307(b) of the Communications Act is controlled by 
the Commission’s technical rules promulgated to control 
allocation of radio facilities. On this premise the Bureau 
assumes the position that however destructive to WQXR’s 
service the conglomerate of adjacent channel interference 
which would be created by the various proposals between 
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WQXR’s 0.5 mv/m and 0.1 mv/m contours, and regardless 
of the public interest in preserving or displacing that serv- 
jee, such evidence could have no relevancy whatever, irre- 
spective of any actual consequences.‘ In this view, if one 
person or a million were to be deprived of satisfactory 
daytime service, the Commission would have to apply the 
same rigid formula of relevancy in either case and exclude 
al) such evidence. Thus, the Bureau seeks to transform 
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rules promulgated to govern the allocation of radio facil- 
ities into rigid canons of evidentiary relevance in reaching 
the required decision under Section 307(b) of the Commu- 
nications Act. The logical result of this arbitrary reason- 
ing is that WQXR’s service could be seriously injured (or 
ultimately destroyed) without evidence of such fact ever 
being placed before the Commission. The public interest 


of its listeners would, as a logical corollary of this position, 


not be presented to the Commission by the intervenor. 


6. It seems apparent, however, that the Commission has 
never attempted to take such a doctrinaire approach in any 
decided case. Assuming arguendo that adjacent channel 
interference might in a single case conceivably be considered 
de minimis, there comes a point when the threat presented 
by five proceedings assumes evidentiary relevance, not by 
virtue of its cumulative effect on the operation of a clear 
channel station as a private entity, but by virtue of its 
cumulative effect on the listening public who would be de- 
prived of the signal of that station. The intervenor or the 
protestant (Interstate assumes a dual capacity in this pro- 


4 The Bureau apparently recognizen that under the same allocation rules, 
WQXE would be entitled to absolute protection from co-channel interference 
within ite 0.1 mv/m contour area and that if the same listener-loss were to 
rewult from such co-channel interference, Interstate would be entitled to prove 
wach facts on the hearing (se p. 6 of Broadcast Bureau’s Opposition to Peti- 
tion to Clarify or Enlarge Insuen in the Gronsco proceeding). 
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ceeding) who is made a party to a hearing on the basis of 
threatened injury to its own operation, has standing as the 
representative of the public interest (Associated Industries 
v. Ickes, 134 F. 2d 694, 703 (C.A. 2, 1943)) to urge any posi- 
tion which is relevant to the public interest involved in the 
grant of the protested application. As a full party to the 
proceeding under Section 309 of the Communications Act, 
the intervenor or protestant is governed in the production 
of evidence by Section 7(c) of the Administrative Pro- 
cedure Act which provides that: 


“¢| .. Every party shall have the right to present his 
case or defense by oral or documentary evidence, to 
submit rebuttal evidence, and to 


271 
conduct such cross-examination as may be required 
for a full and true disclosure of the facts.”’ 


Only by taking the position in advance of any record 
evidence being introduced on the point that the combined 
threat presented by these several proceedings could not un- 
der any conceivable theory possibly affect the public inter- 
est, can the Broadcast Bureau’s position be logically main- 
tained. Such a prejudgment of Interstate’s case would 
hardly accord with the administrative due process to which 
it is entitled as a party in these various proceedings. 

7. Finally, it should be noted that the Broadcast Bureau 
in its opposition characterizes Interstate’s instant peti- 
tion as being intended merely to expedite the various 
proceedings (p. 2), and to facilitate the resolution of *‘com- 
mon issues” (p. 3). These are not the controlling con- 
siderations, however, These cited applications should be 
consolidated for hearing because the problems that each 
generates, when added together, form an overall problem 
affecting the public interest which should be resolved in 
one proceeding, with each of the applicants and other 
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interested parties represented.> Only in this way can “‘the 
larger factual picture’? which the Court of Appeals found 
peat at to give Interstate its Section 309 rights, be ade- 
yuately proved on a hearing as germane to the public in- 
terest involved in each proceeding. 


Wherefore, in view of the foregoing considerations, it is 
respectfully submitted that the petition of Interstate 
Broadcasting 


272 


Company, Inc.. to consolidate the above proceedings for 
hearing, should be granted. 


Respectfully submitted, 
Ixrerstare Broapcastrxe Company, Inc. 


Pun G. Lovcxs 
Maveice M. Jansky 
Cant H. Iymay 

Its Attorneys 


By Maveice M. JaNsky 
Maurice M. Jansky 


and Casi H. Ismay 
Carl H. Imlay 
Lovess & JaNSEY 
300 American Building 
1317 F Street, N. W. 
Washington 4, D. C. 
June 2, 1961. 
273-274 
[Certificate of Service] 
$ Consolidation ia provided for in the Commission’s rules ‘‘where such action 
will abexe comnts wy the proper dispatch of business and to the a of jus 


tee’? and where auch canes ‘‘involve substantially the same issues’ See: 
Section 1.106 of the Commission’s Eules. 
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(Received June 15, 1961) 


BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 


In re Applications of 


BerxsHire Broapcastinc Corporation Docket No. 13069 
Hartford, Connecticut File No. BP-12917 


Grossco, Ine. Docket No. 13071 
West Hartford, Connecticut File No. BP-13141 


For Construction Permits 
Petition to Review Order of Hearing Examiner Denying A Con- 


tinuance of Hearing, and for Temporary Stay of Hearing 
Pending Action on this Petition 


Interstate Broadcasting Company, Inc., the licensee of 


Station WQXR in New York, New York, respectfully peti- 
tions the Commission to review the action of Hearing Ex- 
aminer Annie Neal Huntting in denying its Petition for a 
Continuance of the hearing in this case, by order dated 
June 12, 1961 (FCC 61M-1019), and prays (1) that the 
Commission, pursuant to the authority of Sections 1.47 and 
1.113 of its Rules, grant such continuance until preliminary 
matters now pending before the Commission materially 
affecting the form of hearing in this proceeding are dis- 
posed of by the Commission, and (2) that the Commission 
grant temporary stay of hearing pending its action on the 
instant Petition. For reason therefor, Interstate Broad- 
casting Company, Inc., sets forth as follows: 


1. In its opinion in Interstate Broadcasting Co. v. United 
States, 286 F. 2a 539 (C.A.D.C.), decided December 22, 
1960, the Court of Appeals ruled that petitioner had a right 
to intervene in the instant proceeding, reversed the Com- 
mission’s order denying intervention, and provided that 
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(286 F. 2a at p. H+) “the Commission is directed to allow 
Interstate to intervene in the comparative proceeding”’ 
(emphasis supplied). Accordingly, by Commission order 
released April 7, 1961, 
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Interstate was made a party to the proceeding (FCC 61- 
455), and a prehearing conference in the proceeding was 
held on April 18, 1961. At this hearing, the Hearing Ex- 
aminer indicated that some of the issues originally set 
for hearing in this proceeding and as subsequently amended 
by several subsequent orders of the Commission, were no 
longer applicable, and then proceeded to delete various 
issues from the hearing order, including the Section 307 (b) 
issne (see Transcript, p. A-£1) on the basis that a ‘“payoff’’ 
agreement between Grossco, Inc. and Berkshire Broadcast- 
ing Corporation had rendered all comparative issues moot. 
The Examiner took this action even though the finding re- 
quired by Section 311(c) of the Communications Act as 
amended by Public Law 85-817 had not been made, Con- 
mission approval of the agreement has not been sought, 
and Berkshire is still a party in these remanded proceed- 
ings (see Transcript, p. A-43). When counsel for Interstate 
inquired as to whether evidence of interference to its own 
operation and programming evidence would be admissible 
under the issnes as previously framed, the Hearing Ex- 
aminer ruled they would not (Transcript, pp. A-69-71), and 
stated (Transcript, p. A-71): 

“So I think if you want to introduce evidence of that 


type you should likewise ask for enlargement of the 
issues.”’ 


Thereupon, counsel for Interstate gave notice that he was 
filing such a petition (Transcript, pp. A-71-73). The Hear- 
ing examiner ruled that none of the evidence theretofore 
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introduced in the proceeding would be considered by her 
but would be withdrawn, and that the hearing would pro- 
ceed de novo (Transcript, pp. A-79-80). 


2. Subsequent to this prehearing conference, on April 21, 
1961, the instant petitioner filed with the Commission a 
Petition to Clarify or Enlarge the Issues, a petition which 
is still pending for Commission 


decision. Thereafter, on May 12, 1961, Interstate filed a 
Petition to Consolidate the instant proceeding with five 
other interrelated proceedings, which petition is also still 
pending. The attention of the Commission is respectfully 
directed to these pending petitions which explain the diffi- 
culties presented by going to hearing on the basis of the 
issues as now framed, or rather, as now interpreted by the 
Hearing Examiner. 


3. On May 3, 1961, the Hearing Examiner released an 
order (FCC 61M-784) scheduling the hearing herein for 
June 21, 1961, even though the first of the above petitions 
was then pending before the Commission. On May 31, 1961, 
Interstate filed a petition for a continuance of the hearing 
alleging as follows: 


‘*2. Due to the nature of the relief requested in these 
petitions, a hearing in this proceeding would be pre- 
mature. First, the scope and nature of the issues to be 
determined on this hearing are not yet adequately 
established, and secondly, if the Commission grants 
Interstate’s petition to consolidate the various pro- 
ceedings set forth in its petition to consolidate, the 
instant proceedings would be merged into the con- 
solidated proceeding with new parties added and new 
issues to be designated for hearing. Also, the require- 
ments of Section 1.362 of the Commission’s Rules 
would have to be complied with. Until these matters 
are disposed of, this proceeding would not be in proper 
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posture for hearing. If a hearing were to be com- 
meneed and consolidation was thereafter ordered by 
the Commission, the hearing might have to be retried 
de wovo.”* 


This Petition was denied on June 12, 1961, as stated above. 


4. The Commission’s decision in respect to the two peti- 
tions pending before the Commission (i.e., the Petition to 
Clarify or Enlarge the Issues in this proceeding, and the 
Petition to Consolidate this proceeding with others and to 
designate issues for a consolidated hearing) will sub- 
stantially determine the future course of this proceeding. 
Both petitions have been opposed by the Broadcast Bureau 
and Grossco, Inc. Until these petitions are acted upon, it 
is difficult to perceive how a hearing in this 
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matter could proceed, since a grant of the relief asked in 
either would affect the basic issues, and consequently the 
nature of the evidence which would be received on such 
hearing. If a hearing were to proceed and Interstate were 
granted the relief it seeks in whole or in part, the hearing 
would be a nullity, more time would be lost, and more ex- 
pense incurred. 

5. In respect to Interstate’s Petition to Clarify or En- 
large the Issues in this proceeding, it is particularly essen- 
tial that the issues be defined at this juncture before hear- 
ing. First, it is Interstate’s position that the Court of Ap- 
peals intended to give Interstate a right to ‘‘a full hear- 
ing,”’ and a fall opportunity to show that the same legal 
aggrievement to WQXE which the Court deemed sufficient 
to give Interstate legal standing as a party in interest, also 
affects the public interest at stake in this proceeding. It 
stands ready to introduce evidence of such fact in a com- 
parative hearing as the representative of the public in- 
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terest. It is clearly entitled to a definitive ruling prior to 
hearing as to whether the issues previously designated for 
hearing before its entry into the controversy, are still ex- 
tant, and whether such issues are broad enough to allow 
the introduction of such evidence which, we submit, Inter- 
state has the right to introduce. Clarksburg Pub. Co. v. 
F.C.C., 295 F. 2d 511, 514-515 (C-A.D.C., 1955) ; Democrat 
Printing Co. v. F.C.C., 202 F. 2d 298, 301 (C.A.D.C., 1952) ; 
and see: National Coal Association v. F.P.C., 191 F. 2d 462, 
466-467 (C.A.D.C., 1950). 


6. Another consideration which makes it imperative that 
there be a real clarification as to the issues in this proceed- 
ing is that although the ‘‘payoff’’ agreement between Berk- 
shire and Grossco has not been ratified or the requisite 
finding of the Commission made as provided for in Section 
311(c) of the Communications Act, the Hearing Examiner 
has 
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deleted comparative issues in this proceeding on the ap- 
parent assumption that such approval will issue pro forma 
after the hearing, and on this assumption has materially 
amended the Commission’s hearing order as amended in 
this proceeding, thus compounding the confusion as to what 
issues are presently before the Commission for considera- 
tion. See: Section 5(a) of the Administrative Procedure 
Act: Section 309(e) of the Communications Act; and ef. 
Pinkett v. United States, 105 F. Supp. 67 (D. Md., 1952). 


7. Besides the statutory requirement that a party be in- 
formed of the issues to be considered when a proceeding 
is designated for hearing by the Commission (Section 
309(e) of the Communications Act), the Commission’s 
Rules now provide (Section 1.362!) that the applicants, 


1 This Section of the Commission’s Rules implements Section 311(a)(2) of 
the Communications Act. 
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following designation of a proceeding for hearing, cause 
loval notices to be published of information concerning the 
hearing, including **The issues in the hearing as listed in 
the Commission's order of designation for hearing.’” This 
rule has not been complied with either by Grossco, Ine. or 
by Berkshire Broadcasting Corporation in this proceeding 
following the issuance of the order designating this pro- 
eeeding for de wove hearing. Aside from the fact that both 
parties are thus in default. the conditions precedent for a 
valid hearing have not yet been met as required by statute. 


S. If the Commission grants Interstate’s Petition to Con- 
soldate, it would follow that it would then have to desig- 
nate the consolidated proceeding for hearing, and designate 
new issnes to be heard, thus mooting any further proceed- 
ings held herein. Interstate submits that the 


23 
consolidation of these various proceedings is necessary to 
place before the Commission evidence of the cumulative im- 
pact on WQXR and its listening public which would result 
from a grant of all co-pending applications, and that only 
through consolidation can the larger picture of the threat- 
ened public loss be shown in true evidentiary prospective. 
It has explained its position in its Petition for Consolida- 
tion and its Reply to the Oppositions thereto, and what it 
conceives the Court of Appeals to have intended in re- 
versing this proceeding and in ordering a de novo hearing. 
This petition should appropriately be passed on before the 
Hearing Examiner proceeds further with a hearing which 
may be aborted by further orders of the Commission. This 
is no mere interlocutory matter if Interstate is to be fore- 
closed in each proceeding from showing the total aggregate 
of interference which would result from all co-pending pro- 
ceedings and the total ‘‘public loss’? which would result. 
Interstate has asked for a definitive determination by the 
224 


os 


(284) 


Yommission on this matter, which when issued, will be in 
the nature of a final order. Seaboard & Western Airlines, 
Inc. v. Civil Aeronautics Board, 181 F. 2d 777 (C.A.D.C., 
1949). 


9. It is apparent from the transcript that the Hearing 
Examiner contemplates that wader her interpretation of 
what issues are still in this proceeding and the scope to be 
given those issues, Interstate will be given a ‘‘hearing’’, 
only in the sense that it can enter objections to the direct 
case of Grossco, Inc., but will not be permitted to introduce 
evidence of its own This, however, is a direct violation of 


Section 309 of the 
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Communications Act. However, as the Supreme Court said 
in United States v. Storer Broadcasting Co., 351 U.S. 192, 
202: 


“We agree that a ‘full hearing’ under { 309 means that 
every party shall have the right to present his case or 
defense by oral or documentary evidence, to submit 
rebuttal evidence, and to conduct such cross-examina- 
tion as may be required for a full and true disclosure 
of the facts. Cf. 5 USC §1006(c). Such a hearing is 
essential for wise and just application of the authority 
of administrative boards and agencies.”” 


Only by taking the position that no evidence of the loss to 
a large number of WQXR’s regular listeners of its exem- 
plary program service could have any conceivable bearing 


2In its Opposition to the original Petition for a Continuance (par. 4), 
Trosseo, Inc, states: ‘(In any event, the principal object of that hearing is to 
afford Interstate the opportunity to cross-examine Grossco's direct case which 
wax submitted before Interstate became a party to this proceeding,’* (Italics 
supplied.) This amazing statement underscores the pervading need to clarify 
the status of Interstate as a party to a ‘*full hearing’? under Section 309 
of the Communications Act. 
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on the public interest issue in this case, could Interstate be 
foreed into such a circumscribed ‘“‘hearing’’. This is an 
extremely important issue which needs resolution before 
another hearing is held. In the meanwhile, it is vitally im- 
portant in the public interest that such hearing not be com- 
menced under a cloud of confusion as to the issues, and 
the rights of Interstate to participate as a full party. 


Respectfully submitted, 


Isrerstare Broapcastine Company, Inc. 
Philip G. Loucks 
Maurice M. Jansky 
Carl H. Imlay 
Its Attorneys 


By /s/ Mavrice M. Jansxy 
and /s/ Cary H. Iuuay 


Loucks & Jansky 

300 American Building 
1317 F Street, N.W. 
Washington 4, D. C. 


June 13, 1961. 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 


In re Applications of 


Berxsurre Broapcastixc Corporation Docket No. 13069 
Hartford, Connecticut File No. BP-12917 


Grossco, Inc. Docket No. 13071 
West Hartford, Connecticut File No. BP-13141 


For Construction Permits 


Memorandum Opinion and Order 


By the Commission: Commissioner Hyde dissenting ; 
Commissioners Bartley and Lee absent. 


1. The Commission has before it for consideration (1) a 
Petition to Clarify or Enlarge Issues, filed April 21, 1961, 


by Interstate Broadcasting Company, Inc., (2) an Opposi- 
tion of Grossco, Inc., filed May 4, 1961, (3) the Broadcast 
Bureau’s Opposition, filed May 4, 1961, and (4) Interstate’s 
Reply, filed May 15, 1961. 

2. By Order released April 7, 1961 (FCC 61-455), Inter- 
state Broadcasting Company, Inc., licensee of WQXR (1560 
ke, 50 kw), was permitted to intervene in a proceeding in 
which Berkshire Broadcasting Corporation seeks a new 
standard broadcast station at Hartford, Connecticut on ad- 
jacent channel 1550 ke, and Grossco, Inc., seeks a new stand- 
ard broadcast station at West Hartford, Connecticut on the 
same adjacent channel of 1550 ke. The Commission’s order 
permitting Interstate to intervene followed a Court of Ap- 
peals decision that Interstate had sufficiently shown stand- 
ing to intervene on the basis of economic injury which it 
might suffer as a result of the interference from the two 
proposals. Interstate Broadcasting, Inc. v. U.S., et al., 
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U.S. App. D.C. . 286 F. 2d 589, 20 Pike and Fischer, 
RR 2121 (D.C. Cir. 1960). 

3. Among the designated hearing issues in the proceeding 
are a standard engineering areas and interference issue and 
a 307(d) issue. Commission Orders (FCC 59-853) released 
August 10, 1959, and (FCC 60-413) released April 22, 1960. 
The interference shown by Interstate’s engineering study is 
adjacent channel in nature and occurs beyond WQXR’s 
normally protected contour, ie., between the 0.5 mv/m and 
0.1mv m contours. Ata prehearing conference the Hearing 
Examiner held that under the issues as presently framed, 
neither evidence as to the extent and nature of interference 
which would be caused to WQXR by a grant of either appli- 
cant nor evidence as to the public need for the program 
service proposed by the two applicants as compared to that 
now provided by WQXR would be admitted in evidence. 
Following this ruling Interstate filed the present request to 
clarify or enlarge issues in such a manner as to permit the 
introduction of such evidence. 
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4. In Catskill Broadcasting Company (FCC 61-619; 
Mimeo. No. 4512), released May 15, 1961, we rejected 
WQXR’s contention that a Class I-B station is protected 
against adjacent channel interference between its 0.5 and 
0.1 mv/m contours and denied its request for issues similar 
to those requested in the present petition. The reasons ad- 
vanced in that decision are controlling and dispose of the 
present petition for clarification or enlargement. 

Accogpixcty, It Is Oxperep, This 21st day of June, 1961, 
That the Petition to Clarify or Enlarge Issues, filed April 
21, 1961 by Interstate Broadcasting Company, Is Denten. 


FeperaL ComMuNIcaTIONS CoMMISSION 


/s/ Bex F. Waris 
Released: June 23, 1961 Acting Secretary 
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Transcript of Hearing 
VOLUME A-3 


BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 


June 28, 1961 
In the Matter of: 


Berxsame Broapcastinc CoRPORATION 
Hartford, Connecticut Docket No. 13069 


Grossco, Ive. 
West Hartford, Connecticut Docket No. 13071 


The above-entitled matter came on for further hearing 
before Annie Neal Huntting (The Presiding Examiner) in 
Room 1420 New Post Office Building, Washington, D. C., 
at 10:00 a.m. 


APPEARANCES: 


(The same as heretofore noted) 


Tr. A-89 
PROCEEDINGS 


Presioina Examiner: This is a hearing on the applica- 
tions of Berkshire Broadcasting Corporation and Grossco, 
Inc., Docket Nos. 13069 and 13071. 

I am going to hand to the reporter a list of suggested 
corrections to the transcript, Volume A-2, and I have copies 
for the reporter. If I receive no objections to these cor- 
rections within ten days from today then the corrections 
will be deemed made. I didn’t attempt to correct all correc- 
tions, but just those that affected my rulings. 
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The corrections are as follows: 
\ 


Page A-27, line 19—Change ‘**WBAS” to ““WBAZ”’ 

Page A-29, line 6—Change ‘tintervene’’ to ‘‘amend’’ 

Page A-29, line 10—Change ‘*amend”’ to ‘‘intervene”’ 

Page A-29, line 24—Change ‘‘Interstate’’ to ‘‘Berk- 
shire** 

Page A-39, line 1—Insert ‘‘need for the’’ before ‘‘serv- 
ice 

Page . line 2—Change ‘‘then’’ to ‘‘outweighs the 
need for’* 

Page A-tt, line 23—-Change ‘‘ WQX” to ““WQXR”’ 

Page A-50, line 24—Change ‘2.183”’ to ‘*3.183”’ 

Page A-69, line T—Change ‘‘precedence’’ to ‘‘prece- 
dents”’ 

Page A-79, line S—Change ‘‘is”’ to ‘‘as.”’ 


. 


(End of corrections.) 


Peesiorxc Examiner: May we have the appearances of 
the parties? 
Mz. Horrz: Edgar W. Holtz and Howard F. Roycroft for 
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Grossco, Inc. 

Mz. Jaxsxy: Maurice M. Jansky, for Interstate Broad- 
casting Co., Inc. 

Me. Fixcu: Kenneth A. Finch, for the Chief of the 
Broadcast Bureau. 

Peesmixc Examixer: There is no one present represent- 
ing Berkshire. 

Mz. Royczorr: Mr. Neustadt, who is the counsel of rec- 
ord for Berkshire, called our office this morning, and asked 
that we pass on his request that he be excused from the pro- 
ceeding in view of the pendency of his petition to dismiss 
the Berkshire application. 
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Mr. Jansky: I have a preliminary statement I would like 
to make which will touch upon that question. 

Presipoinc Examiner: Very well. And you are from the 
office representing Grossco? 

Mr. Roxcrorr: That is correct. 

Presipinc Examiner: Very well, Mr. Jansky. 

Mr. Jansxy: This is a de novo hearing and has been so 
characterized by the Hearing Examiner in this proceed- 
ing. I refer to pages A-79-800 of the prehearing conference 
transcript. This is apparent from the decision of the Court 
of Appeals which initiated this hearing. It is also apparent 
from that Court’s remand orders in other cases were it has 
reversed an order of the Commission denying intervention. 
For example, in Elm City 
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Broadcasting Corporation, 235 F. 2d 811, 816 (C.A.D.C.), 


the Court remanded the case for ‘‘a new and full hearing”’, 
and in Virginia Petroleum Jobbers Association v. Federal 
Power Commission, 265 F. 2d 364 (C.A-D.C.) for ** a new 
hearing.’’ 

That a remand under such circumstances calls for a hear- 
ing de novo is also made apparent by reference to Section 
7(b) of the Judicial Review Act. 

Presipine ExaMiver: Just a minute, before we get into a 
long argument, does anybody contend this is not a hearing 
de novo? 

Mr. Hotrz: Yes, Madam Examiner. I was looking for a 
citation here. I believe at the last prehearing conference 
you expressed a desire to put out an order referring to this 
as a de novo hearing. At that time I objected, probably 
more to semantics than anything else, because I felt in view 
of the record that had previously been made and for all 
practical purposes closed, the event which disrupted the 
orderly process of closing the record and issuing a final 
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conuitional decision was a Court of Appeals decision per- 
mitting Mr. Jansky to intervene, and I believe that ina 
preliminary discussion with Madam Examiner that it was 
brought out that there were many facets of the record that 
Mr. Jansky would have no difficulty with, and at that time 
I suggested that if Mr. Jansky were to separate out and in- 
dicate those parts of the record which he felt should be 
reintroduced, so as to provide the procedural 
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trigger whereby we as Grossco would have the burden or 
proof, we would present our evidence or represent our evi- 
dence or reproduce our evidence, and he would attack it, 
thereby permitting him also at that time to introduce re- 
buttal testimony, thereby leaving in the old form the evi- 
dence, without going through the ridiculous posture of 
being sure that we had reintroduced and reincorporated the 


entire record. 

Now, the Examiner could very well say to me why 
couldn’t we incorporate the old record with the parts of the 
new record that are not in any way challenged. I think 
that would be just as cumbersome as the way I am attempt- 
ing to proceed. 

I believe that Mr. Jansky has his full rights as given by 
the Court if he advises us and the Examiner, as he has 
done at our prehearing conference, those areas in which he 
wishes the testimony. 

Peesmorxc Examinzee: Well, I understood that you were 
going to try to get together and reach a stipulation. Was 
that impossible? 

Mz. Horrz: No, Ma’am. 

Me. Jassxy: Madam Examiner, so that my position may 
be entirely clear, I think the prehearing conference record 
will affirmatively show it was at that time, as it is now, our 
position that this was a de novo proceeding, and that the 
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applicants would have to introduce their evidence as such. 
I pointed out that once I saw what that evidence was I 
might be perfectly 
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willing at that time to stipulate some of it, and I think we 
have reached an agreement with respect to some of those 
matters, but that doesn’t—— 

Presmixe Examrver: Tell me what you are willing to 
stipulate? 

Mr. Jansxy: That doesn’t change my observation that it 
is a de novo proceeding, and before I go into that matter 
I wish I would have the opportunity to complete my state- 
ment because the material that I am stating is a predicate 
for certain objections that I want on this record as to pro- 
ceeding with this hearing at this time. 

Presipine Examiner: I want to conduct this hearing in an 
expeditious fashion and orderly fashion, and first of all, I 
want to pinpoint what the matter is we are arguing about 
so I can follow your statement intelligently. As I under- 
stand it now, there is a disagreement between Interstate 
and Grossco. Grossco contends this is not a de novo hear- 
ing. 

Mr. Hotrz: The same docket number, right. 

Presiorxe Examiner: And Interstate contends that this is 
a de novo hearing. 

Mr. Jansky: That is correct. 

Presiping Examiner: What is the position of the Broad- 
cast Bureau? 

Mr. Frxcuo: Madam Examiner, I think the matters could 
be cleared up if you simply refecred yourself to the re- 
opened 
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proceeding, which is Volume 2-A, pages A-79 and A-SO. 
The statement that you made falls in the last paragraph 
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on A-T9, reading the elause: “a hearing de novo insofar as 
evidence in this case,” and we entered into a discussion and 
Mr. Holtz makes his statement, and then Mr. Jansky indi- 
eates that he has no objection if he understands Mr. Holtz 
correctly. 

Now, at that time the Bureau was arguing we saw no rea- 
son that we would have to withdraw everything from the 
record, assign new exhibit numbers to it and reintroduce it 
if Mr. Jansky didn't have any problems with the majority 
of it, amd at the last prehearing conference he indicated 
certain specific areas he wanted to go into and other areas 
where he thought he would have no problem. I don’t see 
how you can say it is strictly a de novo proceeding. I 
think we are in here today because Mr. Jansky has been 
made a party by the Court of Appeals. 

Ms. Jaxssy: I haven’t been made a party. Interstate has. 

Ms. Frxcz: Mr. Jansky, you and Interstate have become 
synonymous in my mind due to the number of pleadings I 
have had to answer in the last, shall we say, about a year 
and a half. It would be our position that evidence that has 
to be withdrawn and reintroduced after cross examination 
by Mr. Jansky, in that posture you may be able to stretch 
semantics and say this is a de novo proceeding, because he 
does have a right to cross examine on these matters, but as 
to the majority of the matters that he is not interested in, 
I can’t see how you can say it is 
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just per se de novo right across the board. 

Me. Jaxsxy: This is not, Madam Examiner, the position 
I took in the prehearing conference. I stated I would be 
willing upon examination of the evidence of the applicant 
to stipulate where I had no dispute with that evidence. That 
in no sense of the word changes my position and makes it 
permissible for the applicants to argue that I did not con- 
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tend it was a de novo proceeding. The evidence must be 
introduced. 

Preswixe Examuser: I think I have heard enough argu- 
ment on the subject. I will now rule that this is a de novo 
proceeding. I think since the intervenor filed his petition 
to intervene before the hearing was held and the Court has 
held that the intervenor is entitled to intervene, he is en- 
titled to have a say as to what comes into the record and 
to cross examine witnesses if he desires to, and I think the 
most orderly method of proceeding to that would be to de- 
clare here and now that insofar as evidence is concerned 
this is a de novo proceeding. 

Now, if you can by stipulation introduce any parts of the 
previous record and incorporate them into this record, that 
is agreeable with the Examiner. However, if it cannot be 
done by stipulation you will have to reoffer your evidence 
and let the intervenor have an opportunity to object to its 
receipt. So we will proceed from there. 

Mr. Jaxsxy: On that basis, Madam Examiner, I will 

Mr. Hourz: May I ask a clarifying question of counsel, 
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Madam Examiner? 

Presiporine ExamMrver: Yes. 

Mr. Hotrz: Mr. Jansky, on the basis of the Examiner’s 
ruling are you still agreeable to the acceptance of certain 
testimony as agreed upon at the prehearing conference? 

Mr. Jansxy: I don’t wish you to think at all I am chang- 
ing my position of what you could put into evidence by way 
of stipulation. 

Mr. Hourz: That is what J mean. 

Mr. Jansxy: No, I am not changing my position in regard 
to that. 

Preswixe Examiner: Having made that ruling, is your 
spoken statement necessary ? 
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Ms. Jaxsxy: Yes, I will skip over a portion of it and just 
state the objections we have to this proceeding. 

Hsasixe Examiner: What objections? 

Ms. Jaxsxy: I want those to be on the record. 

Pxssiorxe Examrxes: As I said, I don’t think there is 
anything for you to object to yet, because we haven’t done 
anything. Now, if you want to reargue all those things that 
you presented to the Commission in your petitions, I will 
not hear that because they were not matters which I was au- 
thorized to rule upon, and I have to take the Commission’s 
rulings. so unless there is some specific thing which you de- 
sire to object to that is done here by the Examiner, I do 
not think the 
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objections are necessary. 

Mz. Jaxsxy: This will take but a minute, and I do not 
think I may be deprived of the right of placing on this 
record our objections to this proceeding. It will take about 
two minutes. 

Peesmrxc Exasryer: Are you sure? 

Me. Jaxsxr: Yes, a short time. 

Pezsmrxc Examrxer: You may have two minutes. 

Me. Jaxsxy: I would just as soon submit this and let it 
be written into the record without making the statement, 
but I think some of the objections have not been: 

Pezsmrsc Examrsxez: You are using up the time of your 
two minutes. 

Me. Jansxy: I said but a few minutes I thought. 

Peesmrxc Examixez: I thought you said two minutes. 

Me. Jaxsxy: I meant to say a few minutes. 

Peeswixc Examrszz: How long do you estimate it would 
take? 

Me. Jaxsxy: How long does it take to read four pages. 
I know it won’t take five minutes, but it should be less. It 
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is just a question of reading so the reporter can get it down. 

Presipinc Examrixer: Suppose you let me see the paper 
you want to read into the record. 

Mr. Jansxy: I have a copy that I will be glad to deliver 
to the other parties as well. 

Presipixc Examiner: Very well. We can read it over 
silently and see if it is necessary to be read on the record. 


Tr. A-98 


Mr. Hotrz: Madam Examiner, I wish to be heard before 
you make a ruling, if you are ready to make one. 

Presioine Examiner: Well, do you have any objection to 
these six pages being copied into the record? 

Mr. Hotz: I have strenuous objection to the whole mat- 
ter. I feel that it is argumentative, conclusionary, and I 
do not feel that many of the points which Mr. Jansky di- 
rects himself to are before this tribunal. It is before the 
Commission. It is a rehash of previous pleadings. I feel 
that there is certain language in here such as ‘“‘pay off” 
on page 3, which is certainly indicative of a conclusionary 
and argumentative statement and a mischaracterization. 
I feel the whole thing should be stricken, and if admitted 
I would ask that it be stricken from the record and be ad- 
mitted under strenuous objection. 

Mr. Janxsky: It is not offered as an exhibit. It is a 
statement of counsel. 

Mr. Hotz: It would be the same thing. It is a reargu- 
mentation of pleadings filed before the Commission. 

Presipine Examiner: It is not an exhibit. 

Mr. Jansky: It will go into the record is my point. 

Preswixng Examtver: It would go into the record as a 
statement of counsel. 

Mr. Jansky: Of course, the word ‘‘pay off’’ is intended 
to carry no connotations of evil or anything like that. It 
is more a word of art as it has come to be used in the trade. 
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Mx. Hourz: I was not aware of any right of counsel to 
in effect make an oral statement in the form of a trial brief, 
which is the way I characterize this statement. 

Ms. Jaxsxy: I think it is proper to have on the record, 
and I think counsel has the right to have on the record basic 
legal objections to proceeding with this hearing, and that 
is what this is. 

Presipixe Examiner: I think you are entitled to have on 
the record any basic objections to proceeding with the hear- 
ing, a statement of any basic objections. 

Mz Jaxsxy: That is all this is intended to be. 

Paesmixe Examixer: I think it would be more expediti- 
ous to have the paper copied into the record and let me 
rule on his objections than it would be to have him state 
the objections orally or read the paper into the record. 

Mz. Hotrz: May I take the Examiner’s ruling to be you 
are going to accept this instead of reading this? 

Perswrxe Examiner: If it is agreeable with the parties. 
Otherwise I will have to allow Mr. Jansky to orally get up 
and make his objections to the hearing, because he does 
make objections to proceeding with the hearing at this 
time, which I feel he is entitled to make on the record. 

Mz. Hotrz: I don’t wish to impede the progress of the 
hearing, if I am going to have to sit here and let him read 
it and then object, why can’t I object just as well and let 
it go 
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into the record in any event? I want my objection to 
stand. I don’t want to go through the ridiculous process 
of listening to him reading. 

Preswixc Examiner: You have no objection to it being 
copied into the record? 

Mz. Horrz: That is right, but I object to the substance 
of it. 
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Preswinc Examryer: All right. 

Then, Mr. Jansky, if that is agreeable with you, you have 
a few notes on the margin of the page. 

Mr. Jansky: I will scratch those. 

Presipinc Examiner: Just the typewritten portion of it 
will be copied into the record. Very well then that will be 
done, and it will be copied in as if it were a statement 
read by counsel and will be treated in that fashion. 


(The statement is as follows :) 


Mr. Jansxy: The following isues should be made on the 
record at the outset. 

This is a de novo hearing and has been so characterized 
by the Hearing Examiner in this proceeding (Prehearing 
Conference Transcript pp. A-79-80). This is apparent 
from the decision of the Court of Appeals which initiated 
this hearing. It is also apparent from that Court’s re- 
mand orders in other cases where it has reversed an order 
of the Commission denying intervention. For example, in 
Elm City Broadcasting Corporation, 235 F.2d 811, 
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816 (C.A.D.C.), the Court remanded the case for ‘‘a new 
and full hearing,’’ and in Virginia Petroleum Jobbers As- 
sociation v. F.P.C., 265 F. 2d 364 (C.A.D.C.) for ‘ta new 
hearing.”’ 

That a remand under such cireumstances calls for a hear- 
ing de novo is also made apparent by reference to Section 
7(b) of the Judicial Review Act 95 U.S.C, 1037(b)) under 
which authority the Court of Appeals was acting. That 
section provides : 

<CWhere the agency has held no hearing prior to the 
taking of the action of which review is sought by the 


petition, the Court of Appeals shall determine whether 
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a hearing is required by law. After such determina- 
tion, the court shall (1) where a hearing is required 
by law, remand the proceedings to the agency for the 
purpose of holding a hearing; ...”” 


Any hearing held by the Commission while such proceed- 
ing is in the bosom of the court is not in legal contempla- 
tion a hearing at all. A fortiori, when the Court of Ap- 
peals remanded this case it did so, not for the purpose of 
continuing any past hearing held in the absence of Inter- 
state as a party, but to hold the de novo hearing provided 
for by Section 309 of the Communications Act. 

The order of the Court of Appeals remanding this pro- 
ceeding (286 F. 2d at p. 544) had the legal effect of return- 
ing this proceeding to the same posture that it assumed on 
January 27, 1960, when the Commission entered its final 
order denying review of the order denying Interstate its 
right to intervene under Section 309 of the Communica- 
tions Act. The order of the Court of 
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Appeals also had the effect of securing to Interstate its 
rights to a ‘‘full hearing”’ as defined in Section 309, and as 
construed by the Supreme Court in United States v. Storer 
Broadeasting Co., 351 U.S. 192, 202. 

In view of these facts, Interstate would like to place on 
the record the following objections to this hearing at this 
time: 


1. A Petition to Enlarge or Clarify the issues in this 
proceeding has been denied by the Commission. Interstate 
respectfully submits that such denial plus the rulings that 
were made at the prehearing conference, leaves it unable 
to develop affirmative evidence relating to the aggregate 
of interference which would be created by either proposal 
involved in this proceeding and by other co-pending ap- 
plications, which cumulative intereference threatens to de- 
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prive thousands of WQXR’s regular listeners of its exem- 
plary musical programming and the very considerable news 
and discussion resources of the New York Times. In short, 
we feel Interstate is being deprived of its right to repre- 
sent the public in this proceeding by producing evidence of 
the public loss which is threatened. We also submit that 
the mandate of the Court of Appeals is not being com- 
plied with. 


2. Another basis of objection is that the Commission 
has not designated new issues for this new hearing which 
it has recently ordered, thus leaving the question of which 
issues are still extant, in considerable doubt. Some of 
the issues contained 
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in the original hearing order and its various amendments * 
were, in fact, deleted as moot by order of the Hearing Ex- 
aminer on the prehearing conference prior to this new hear- 
ing over the objection of Interstate. The net effect is that 
Interstate has not been duly notified by the Commission 
of the issues involved on this new hearing. Section 309(e) 
of the Communications Act requires, however, that the 
Commission, 


‘¢_, shall formally designate the application for hear- 
ing on the ground or reasons then obtaining and shall 
forthwith notity the applicant and all other known 
parties in interest of such action and the grounds and 
reasons therefor, specifying with particularity the 
matters and things in issue but not including issues or 
requirements phrased generally.”’ 


10ne major amendment was made by order of the Commission released 
April 22, 1960, after the Court of Appeals had taken jurisdiction of this pro- 
eveeding. Its validity is at the very least questionable. 
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If the issues have now materially changed, the original 
order of designation and its subsequent amendments are 
not adequate notification under the statute. 


3. One of the issues deleted by order of the Hearing 
Examiner is the comparative (Section 307(b)) issue which 
was deleted on the basis that a ‘‘payoff’’ agreement be- 
tween Grossco, Inc. and Berkshire Broadcasting Corpora- 
tion has been entered into, 
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and despite the fact that the finding required by Section 
311(c)(1) of the Communications Act, as amended by Pub- 
lie Law 86-752, has not been made. That subsection pro- 
vides: 


“If there are pending before the Commission two or 
more applications for a permit for construction of a 
broadcasting station, only one of which can be granted, 
it shall be unlawful, without approval of the Commis. 
sion, for the applicants or any of them to effectuate an 
agreement whereby one or more of such applicants 
withdraws his or their application or applications.” 


It is clear that this provision is applicable at any time 
when applications are ‘‘pending’’ and would apply to the 
two applications involved in this proceeding. 

To make this crystal clear the term ‘‘pending”’ is defined 
at Section 311(c) (4) as follows: 


**For the purposes of this subsection an application 
shal! be deemed to be ‘pending’ before the Commission 
from the time that such application is filed with the 
Commission until an order of the Commission grant- 
ing or denying it is no longer subject to rehearing by 
the Commission or to review by any court.’’ 


In view of the fact that the agreement has not been rati- 
fied by the Commission although both applications are still 
“‘pending”’, it is Interstate’s position that the comparative 
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Section 307(b) issue is still designated for hearing, and 
both applicants are 
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under an obligation to meet their burdens of producing 
the evidence in this proceeding under all the issues ap- 
plicable to them in the original order of designation. 


4. In addition to the fact that the Commission has re- 
fused either to enlarge or to clarify the issues presently 
pending for hearing, there is pending before the Commis- 
sion a petition to consolidate this with four other proceed- 
ings in order to show the cumulative interference to WQXR 
threatened by all co-pending applications, and the public 
interest thereby involved, in one consolidated proceeding. 
This hearing is therefore premature since the Commission 
may order this proceeding heard together with the other 
co-pending proceedings, and may designate new issues to 
be heard in such consolidated hearing. Also, Interstate 
takes the position that if it is not so permitted to introduce 
evidence of the cumulative effect that all co-pending ap- 
plications would have on its operation, it is not afforded 
the ‘‘full hearing’’ under Section 309 to which it is entitled. 
It also submits that the opinion of the Court of Appeals 
which initiated this de novo hearing clearly intended the 
Commission to consider the cumulative effect of such inter- 
ference when it remanded this case. 


5. Another basis of objection to this hearing is that the 
local notice required by Section 311(a)(2) of the Com- 
munications Act and Section 1.362 of the Commission’s 
Rules was not made by either applicant prior to this hear- 
ing, nor were any of the other 


Tr. A-106 


procedural requirements provided by this Rule complied 
with. Since this statutory requirement is a condition prece- 
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dent to a valid hearing, Interstate makes timely objection 
thereto. 

There can certainly be no doubt but that these applicants 
are covered by the local notice requirement. The rule, 
among other requirements, requires that the notice be pub- 
lished *+at least twice a week for the two weeks immediately 
following release of the Commission’s order specifying the 
time and place of the commencement of the hearing,’’ and 
must include, among other data, information as to the time 
and place of the hearing, and the issues to be considered. 
Obviously, if these applicants are covered by the rule at 
all, they are required to publish in respect to this new 
hearing and the fact that a former and now nullified hear- 
ing was held does not alter this requirement. 

In a Public Notice (reference 3876, 21 R.R. 591), re- 
leased May 12, 1961, the Commission announced its policy 
in part as follows: 


**Under Section 1.359(h) of the rules, and pursuant to 


the effective date provisions of Section 4(d)(2)(C) of 
P. L. 86-752, Local notice of hearing must (except in 
assignment and transfer cases covered by Section 1.359 
(bh)(1) be given in all cases designated for hearing on 
or after December 12, 1960, even if the application was 
filed prior to that date. 


‘‘Because of the confusion which has existed, appli- 
cants 
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who filed before December 12, 1960, and whose appli- 
cations were designated for hearing on or after that 
date will not be penalized for failure to obtain timely 
compliance with the local notice requirement, and an 
extension of time for obtaining compliance, dating from 
the date of release of this Notice, is hereby given. 
Applicants in this category who are not in compliance 
should take immediate steps to comply with the require- 
ments of Section 1.362(b) and (c) of the rules. Notice 
should be published twice a week for the two weeks 
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following release of this Notice, and the information 
required by Section 1.362(¢) should be filed with the 
Commission within five days of the last day of publica- 
tion or broadcast.’’ 


Significant to this hearing, the Commission announced: 
21 R.R. at page 592) 


“No hearing may commence until ten days after the 
notice requirement has been satisfied.’” 


This is an interpretation of the statute of Congress and 
cannot be waived. 


(End of statement.) 


Presirxe Examrxer: I will now proceed to rule on the 
objections which you make. 

The first objection on page 2 is an objection to proceed- 
ing with the hearing at this time based on the fact that a 
petition to enlarge or clarify issues has been denied by the 


Commission. 
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I will overrule that objection. I am bound by the Com- 
mission’s ruling. 

The second objection to proceeding with the hearing is 
that the Commission has not designated new issues which 
you have requested. I will overrule your objection on 
that ground, because I am bound by the Commission's rul- 
ing. 

The third objection, you say one of the issues deleted 
by order of the Hearing Examiner is the comparative Sec- 
tion 307(b) issue, which was deleted on the basis that a 
“payoff”? agreement between Grossco, Inc. and Berkshire 
Broadcasting has been entered into, and despite the fact 
that the finding required by Section 311(¢) (1) of the Com- 
munications Act, as amended by Public Law 86-752, has 
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not been made. First, I will observe that the statement 
is not entirely accurate, I don't believe, and it does not 
properly state the ruling of the Examiner. The record 
will speak for itself. I will overrule the objections to 
holding the hearing at this time on that ground, and the 
rulings which I have made on the issues which are still 
relevant and material will stand as stated in the transcript 
of record of the prehearing conference and not as stated in 
counsel's written statement. 

The next objection, No. 4, objects to the hearing because 
there is pending before the Commission a petition to con- 
solidate this with four other proceedings. I will overrule 
that objection. 

Objection 5. Another basis of objection to this hearing 


1s 


Tr. A-109 
that the local notice required by Section 311(a)(2) of the 


Communications Act and Section 1.362 of the Commission’s 
Rules was not made by either applicant prior to this hear- 
ing, nor were any of the other procedural requirements 
provided for by this Rule complied with. Since this statu- 
tory requirement is a condition precedent to a valid hear- 
ing, Interstate makes timely objection thereto. 

This point, I think, should be discussed a little on the 
record. I would like to hear from the Broadcast Bureau 
as to their position on whether a notice is required to be 
given on these two applications or not. 

Me. Fixcu: Madam Examiner, Mr. Jansky has directed 
himself to Section 1.362 of the Commission’s Rules, the 
local notice provisions. At page 6 of his pleading he also 
directs himself to public notice that the Commission re- 
leased on May 12, 1961, which further clarified the meaning 
of 1.362. Prior to that time there has been much discus- 
sion by members of the bar on whether or not an applica- 
tion designated after December 12 had to publish or not. 
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I think the public notice clarified it completely. It was one 
of the reasons that I stated that Broadcast Bureau did not 
feel that this was a trial de novo. The Commission made 
Interstate a party respondent in this proceeding. We have 
not reached the position where you had issued an initial 
decision. There was no need to redesignate these appli- 
cants for hearing. The applications were designated 
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for hearing far in advance of December 12, 1960. 

Preswinc Examixer: Can you give me the date they were 
designated for hearing? 

Mr. Fixcu: Yes, sir. They were designated for hearing 
by order of July 29, 1959, released August 10, 1959, FCC 
59-853. 

It is the Bureau’s position in the light of the Commis- 
sion’s interpretation in its May 12, 1961 release, and in 
the light of the fact that the language of 1.362 makes no 
mention of any need to republish when an intervenor is 
made party, or for that matter of republishing enlarged 
issues or enlarged or clarified issues, which Mr. Jansky 
was denied only last Friday, it is the Bureau's position 
that the applicants are in compliance with 1.362. 

PresminG Examixer: In other words, they do not have 
to publish? 

Mr. Frxcu: They do not have to republish. 

Presipinc Examiner: Yes. That is the opinion of the 
Examiner also. Therefore I will overrule the objection as 
stated in paragraph 5. 

There is one point I would like to hear discussion on, 
though, and that is what is the position of the Broadcast 
Bureau with respect to whether the Examiner should pass 
upon the dismissal of the Berkshire application in her 
initial decision in accordance with the procedure pro- 
vided in the Commission’s rules sometime back or whether 
it is necessary for a request to be filed and 
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have the Chief Hearing Examiner to pass upon the peti- 
tion to dismiss under the presently existing Commission 
rules. 

Ms. Fixcz : Madam Examiner, I thought you had already 
ruled on that portion of Mr. Jansky’s statement or brief. 

Passinrixe Exawrxer: I ruled on it, that that would not 
hold up the hearing. His objection was that we should not 
go to hearing at this time because of that. I rule that that 
is no reason to hold up the hearing, but I would like to 
have the benefit of knowing what the parties think as to 
whether we should follow the rules of the Commission 
which require the Chief Hearing Examiner to pass on 
petitions to dismiss or whether we should be governed by 
the rules which were in effect at the time the petition to 
dismiss was filed and under which the Hearing Examiner 
was required to pass upon the matter in her initial de- 
cision. 

Me. Fixcs: I will address myself to that, Madam Ex- 
aminer. Grossco, Inc. and Berkshire Broadcasting Corpo- 
ration petitioned in a joint petition for severance from 
the then multi-party proceeding—I think approximately 
twelve parties that they had originally been designated 
with. By that time they were down to five. They filed 
this joint petition for severance on July 1, 1960. That 
severance was granted by Commission memorandum opin- 
ion and order released October 3, 1960, FCC 60-147. 

The Commission spoke of severing the applications and 
retaining them in hearing on the issues applicable to them, 
and 
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the Commission also severed the then only respondent, 
which was Big River Broadcasting Corporation and made 
them also a party of this proceeding. 
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Berkshire petitioned to dismiss on April 6, 1960. Now, 
it is the Bureau’s position that Berkshire presently has 
pending before you a valid petition to dismiss; that at the 
time this petition was filed, the petition to dismiss and the 
petition to sever, that the new Section 311(c) had not been 
adopted. The rules had not been amended. The parties 
were proceeding under the rules as they then existed, 
were proceeding diligently. Since then the rules have been 
amended transferring the function or transferring this 
specific function from the Examiner in the case prior to 
the amendment, who prior to the amendment of the rules 
had the power to dismiss the petitioning applicant in her 
initial decision, and transferred this function to the Chief 
Hearing Examiner. 

Now, whereas if the parties were all in agreement that 
they wanted to go by the new route the Broadcast Bureau 
feels they could do so. We do not think that it is required 
that they do so, and the reason for this position is this: 
The Commission has finalized numerous decisions whereby 
the Examiner months later has been allowed to act upon 
such unlikely petitions. They have not required that the 
parties stop and go before the Chief Hearing Examiner. 
This is since the adoption of this rule last fall. 

Now, I will grant you that as this case progresses that it 
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might be that the new rule will be on the books for over 
a year. We have been in hearing already for almost two 
years on this case. We do not feel at this time that it is 
mandatory that the parties avail themselves of the new 
rule. 

I state if Berkshire wanted to say let’s have it over and 
done with that I am sure you would grant them leave to file 
before the Chief Hearing ‘xaminer, I am sure the Broad- 
cast Bureau would go along with it, but we feel there is 
no need for it, and we do not feel that Berkshire or Grossco 
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have been dilatory in not availing themselves of the new 
rule. 

Presiprxe Exanixer: Let me ask Grossco, do you desire 
to proceed under the rules which were in effect at the time 
the petition to dismiss was filed, or do you desire to pro- 
ceed under the rules which are presently in effect? 

Ms. Hourz: Under the old rules, Madam Examiner. 

Presmrxc Exanryer: Is there any objection to proceed- 
ing under the old rules which were in effect at the time 
the petition to dismiss was filed? 

Mrz. Jaxsxyr: Interstate objects on the basis of the state- 
ment made. 

Pgesmrxe Exanrxer: I will overrule the objection and 
agree with the Broadcast Bureau that since the petition 
to dismiss was filed under the old rules that it is not man- 
datory to stop the proceeding and have them comply with 
rules which were adopted a long time after the petition 
was already on file. 
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Therefore in this proceeding we will be governed in acting 
on the petition to dismiss by the rules of the Commission 
which were in effect at the time the petition to dismiss was 
field, and in that way the Examiner will treat the petition 
to dismiss in her initial decision and will consider the 
issues mooted in accordance with Commission precedent 
which has governed in other cases where you have had 
two competing applicants and the Commission has held 
that the comparative issue between those two competing 
applicants is mooted when one of the applicants petitions 
to dismiss, and that is in keeping with the ruling I have 
previously made, that the comparative issue in this case 
between Grossco and Berkshire is mooted by virtue of 
the fact that Berkshire has petitioned to dismiss its appli- 
cation. 
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I believe that takes care of the rulings on all of the 
matters which were brought up by Interstate. Are we 
ready to proceed now with the introduction of evidence? 
You may proceed, Mr. Holtz. 

Mr. Hotrz: Mr. Robert Kennedy. 


Whereupon, 
Robert E. L. Kennedy 


was called as a witness, being first duly sworn, was ex- 
amined and testified as follows: 


Drrect EXAMINATION 
By Mr. Hotz: 


Q. Please state your full name. 
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A. Robert E. L. Kennedy. 

Q. And your occupation? A. Radio engineer. 

Mr. Hourz: Mr. Jansky, would you concede Mr. Ken- 
nedy’s qualifications at this time? 

Mr. Jansky: For what purpose? 

Mr. Hotrz: For the purpose of his being an engineer. 

Mr. Jansky: You mean Mr. Kennedy will be called to 
give expert testimony? 

Mr. Hotrz: That is correct. 

Mr. Jansxy: I won't object. 

Q. Mr. Kennedy, I hand you a document captioned ‘‘Fur- 
ther direct testimony of Robert E. L. Kennedy on behalf 
of Grossco, Inc., West Hartford, Connecticut, 1550 kilo- 
cycles, 1,000 watts, day, stated January 1960.”’ 

Presipinc Examiner: In numbering these exhibits, in 
order that we may not have any confusion between present 
record and previous record, do you want to start with a 
higher number or some other way? 
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Mrz. Hourz: This is in order. This was Exhibit 1 in the 
old record so that pagination would follow, I believe. 

Presmrx¢ Examrxer: I wouldn’t want to call it Exhibit 1 
in this record because we might get confused between the 
two records. Would you want to call this Exhibit 100? 
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Mz Horrz: I believe that would be all right, yes. 
Prssmprxc Examiner: Very well, this will be marked Ex- 
hibit 101. 


(Exurerr No. 101 (Grossco) WAS MARKED FOR IDENTIFICA- 
TION.) 


By Mr. Horrz: 


Q. Mr. Kennedy, was that exhibit prepared under your 
direction and control? A. Yes, sir. 


Q. Are you the same Robert Kennedy that prepared and 
executed the affidavit on pages 2 and 3 of the proposed 
exhibit? A. I am. 


Peeswrxc Examinek: Maybe it would be better to call 
it 101, and then they will run consecutively, so we will call 
this Exhibit 101. 

Mz. Hourz: And I will ask leave to paginate this after 
we submit it into evidence. I will paginate it at the desk. 

Peesipixc Examiner: Very well. 

Me. Hourz: That way we can just add the two digits be- 
fore the existing numbers. 

Peeswixc Examixer: Do you have copies for me? 

Me. Hotrz: I have copies from the old proceeding. They 
are identical. 

Preswixc Examixer: But you will recall that you added 
some pages or changed some pages. 

Me. Horrz: We designated those 1-A and 1-B in the old 
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record, and I will qualify this exhibit first as 1-A and 1-B 
inasmuch as they are somewhat of an amendatory nature 
or supplemental nature. 

Presipinc Examiner: I think in order for the record to 
be clear we had better go through this Exhibit 1, and let 
me paginate my copy in keeping with yours on the record. 

Mr. Jansky: This is Exhibit 101? 

Mr. Hotrz: That is right. 

Preswinc Examiner: The cover page is not numbered. 
Neither is the affidavit. The affidavit which consists of two 
pages and is dated January 29, 1960, is not numbered. 

Mr. Hoxrz: Correct. 

Presipinc Examiner: Then the first page 1 is population 
and area data, and page 2—— 

Tue Wrrness: That is a continuation of that same data. 

Presmprinc Examiner: Then page 3 in my copy I have a 
typewritten page 3. 

THe Wirness: You have a typewritten page 3, preceding 
a page 2-A, which was inserted later at the request of the 
Broadcast Bureau. 

Presipinc Examiner: Yes, I see. I have that, too. That 
is page 2-A of Exhibit 101, which was admitted in the old 
docket by order of June 6, 1960. 

Tur Wrirsess: Right. 

Presiwing Examiner: Page 3 then is a typewritten page, 


Tr. A-118 


“Other services in the normally protected contour of the 
proposed West Hartford station that would receive inter- 
ference due to’’ and then a tabulation. 

Tur Wrrness: That is correct. 

Mr. Jaxsxy: I don’t have page 3. 

Presiping Examiner: Could you furnish Mr. Jansky a 
page 3? 
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Tus Wrrsess: I don’t think I have another one. 
May we go off the record? 
Presipinc Examrver: Off the record. 


(Discussion was had off the record, after which the fol- 
lowing took place.) 


Presmprxc Examiner: There is also going to be a page 4. 
Are you missing page 4, too? 

Mr. Jaxsky: My exhibit is not paginated. 

Mz. Horrz: I see. 

Presmisc Examiner: I think they were submitted later 
or something. 


Off the record. 


(Discussion was had off the record, after which the fol- 
lowing took place.) 


Presiprisc Examryer: Back on the record. 

Me. Hotz: Perhaps this is better for the record. This 
is for purposes of identifying this for the future presenta- 
tion to counsel. 


By Me. Hotrz: 
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Q. What comprised the two typewritten pages which 
you have in your exhibit, but which are missing in the other 
files? 

Presmixc Examiner: They are pages 3 and 4? 

Me. Horrz: Pages 3 and 4. 

Tue Wrrsess: Yes, pages 3 and 4, which are the other 
services available in the normally protected contour 
proposed West Hartford station that would receive in- 
terference, and then the proposed Denton operation, the 
proposed Natick operation, and the proposed Newton op- 
eration. 
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By Mr. Hotrz: 


Q. That is the subject matter of both 3 and 42 A. That 
is correct. 

Q. And how do you account for the fact that you have 
two typewritten sheets inserted in the regular duplicated 
copy? A. Well, during the process of the previous hear- 
ing these were additional requests from the Broadcast 
Bureau for further information, so they were supplied 
subsequently, just as 1-A and 1-B were later requested by 
the Bureau. 

Q. At that time, Mr. Kennedy, did you supply copies 
of that typewritten sheet to all the parties, do you remem- 
ber? A. Yes, sir. I supplied them to Mr. Hancock and he 
supplied them to the parties. 

Mr. Jansky: That was prior to the time I became a party, 
is that not correct? 

Mr. Hourz: That is correct, before you came in. 
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I ask leave to withdraw those two pages for duplication 
to then give to counsel and to provide copies for the Broad- 
cast Bureau. 

Presiding Examiner: Very well. Then the remaining 
pages of that exhibit are pages 5 through 33, and I believe 
they are the identical pages—no, I believe 5 is loose, too. 
Was that supplied in addition? 

The Witness: No, ma’am. 

Mr. Holtz: I guess the staple must have missed. 

Presiding Examiner: Maybe the staple missed on my 
copy. 

Do you have page 5, Mr. J ansky, which is a map showing 
calculated service contours for proposed station, West 
Hartford, Connecticut? 

Mr. Jansky: No. The page that I have following what 
was page 2-A is a page which is a map showing the 0.5 
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MV/M contour of the proposed Hartford station, and the 
interference that would be received from a station proposed 
in Newton, Massachusetts. That is the page that I have 
following what has previously been denoted as page 2-A. 
I don’t have anything in between those. 

Presiding Examiner: That I believe is marked page 6 
on mine, is it not? 

Mr. Jansky: That is the same page. 

Presiding Examiner: That is marked page 6, so I believe 
page 5 must have been submitted extra. Will you also 
have copies of that page 5 duplicated and furnished the 
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Mr. Holtz: The copy we sent you failed to have this in 
it, is that correct, Mr. Jansky? 

Mr. Jansky: This is the first time I have ever seen it. 

Presiding Examiner: I think they must have been sup- 
plied extra at the last hearing because they are not stapled 
in with my exhibit 1. 

Mr. Holtz: That is why I asked Mr. Kennedy who re- 
quested the information and for what purpose. 

Presiding Examiner: Yes. Then the remaining pages 6 
through 33 appear to be the pages which were in your 
original Exhibit 1. 

Mr. Jansky: They go 6 through 33. 

The Witness: Yes. 

Presiding Examiner: Do you have all of those, Mr. 
Jansky? 

Mr. Jansky: The page that you have denoted as page 5 
is page 3 of my exhibit or would be page 3 of my exhibit. 

The Witness: Page 3 is a field intensity measuring points 
showing WCCC, WBAZ—— 

Mr. Jansky: You see my exhibit is not paginated and 
I have to count through it. 
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Presiding Examiner: We will go off the record, and I 
will give the intervenor the Examiner’s exhibit so he can 
get his checked with mine so there will be no misunder- 
standing. 


(Discussion off the record) 
Presiding Examiner: We will take our morning recess. 


(Whereupon a short recess was taken, after which the 
hearing 
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was resumed.) 

Presiding Examiner: During the off the record discus- 
sion counsel for the intervenor has compared his Exhibit 
101 with the copy which the Examiner has and finds that 
it is identical except that he is missing pages 3, + and 5. 

Mr. Jansky: No, I have 5. It was at the back of my 
exhibit. 

Presiding Examiner: Just pages 3 and 4? 

Mr. Jansky: That is correct. 

Presiding Examiner: And if counsel will furnish copies 
of pages 3 and 4 to the intervenor and counsel will also 
furnish copies of the complete Exhibit 101 for the record 
at a later time today. 

Mr. Roycroft: They are on their way down here at 
this time. 


By Mr. Holtz: 


Q. Mr. Kennedy, directing your attention to Exhibit 
101, and the affidavit appearing at the beginning of the 
exhibit, is this the signature that you executed ‘‘Robert 
E. L. Kennedy’? A. It is. 

Q. And the date that you executed that signature. A. 
The 29th of January 1960. 

Mr. Holtz: I now move, Madam Examiner, into evidence 
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as Exhibit 101 Grossco’s testimony as previously given to 
the reporter in this caption. 

Presiding Examiner: Is there any objection? 

Mr. Jansky: Yes. I would like to ask a couple of quali- 
fying 
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questions before phrasing my objection, if I may. 

Presiding Examiner: Very well. 

Mr. Jansky: Mr. Kennedy, is all of the population data 
contained in this exhibit based upon the 1950 census? 

The Witness: It is. 

Mr. Jansky: The showing contained on page 6 with 
regard to the interference that the proposed station would 
experience from an application in Newton, Massachusetts, 
is based on the measurements contained in this exhibit with 
regard to Station WHDH, is that correct? 

The Witness: That is correct. 

Mr. Jansky: Those are the measurements more partic- 
ularly analyzed on page 16, is that correct? 

The Witness: That is correct. 

Mr. Jansky: I have two objections to the exhibit, Madam 
Examiner. First, I object to all of the population data 
because I do not consider 1950 census data relevant to a 
determination of populations that would be served and 
affected in the year 1961 and thereafter, 1960 population 
data being available. 

With regard to the utilization of the measurements on 
WHDH I would direct the Examiner’s attention to Rule 
3.152 of the Commission’s rules and regulations, which 
specifically provides: It is captioned: ‘‘Field intensity 
evidence in support of applications or evidence at hear- 
ings,”’ and provides: ‘‘In determination of interference, 
ground wave field intensity 
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measurements will take precedence over theoretical values 
provided such measurements are properly taken and pre- 
sented. When measurements of ground wave signal inten- 
sity are presented, they shall be sufficiently complete in 
accordance with Rule 3.186 to determine the field intensity 
at one mill in the pertinent directions for that station.’’ 

Rule 3.186, paragraph (a) and subparagraph (1), sets 
forth the essentials in the way of field intensity measure- 
ments to determine the effective field at one mile. More 
specifically and relevant to this question they provide that 
the measurement shall be made at intervals of approxi- 
mately one tenth mile up to two miles from the antenna and 
at intervals of approximately one half mile and two miles 
to six miles from the antenna and so forth. 

This exhibit shows only five measurements within two 
miles of the antenna. They are woefully inadequate under 
the rules of the Commission to determine the effective field 
of one mile. 

The conductivity resulting from the making of measure- 
ments is a determination that rests upon the conclusion as 
to the inverse field of the antenna. Since the measure- 
ments under the rules of the Commission are inadequate 
to determine the inverse field, the measurments are not 
adequate for the purpose for which they were used; that is, 
to determine the conductivity of the path from Newton to 
Hartford. For these two reasons we object to those por- 
tions of the exhibit I have described. 
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Mr. Holtz: Madam Examiner—Mr. Kennedy, were the 
1960 population figures available to you at the time this 
exhibit was prepared? 

The Witness: No, sir. 

Mr. Holtz: Madam Examiner, I feel somewhat at a dis- 
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advantage in view of Mr. Jansky’s objection, based upon 
he Commission rule, which would seem to be a matter of 
cross examination of the witness rather than a challenge 
to the exhibit. I would ask that the objections be ruled 
on at this time. and then if the Examiner permits cross 
examination to bring out the further refined engineering 
objections which Mr. Jansky has, in view of the witness’ 
particular ability in this field, to properly explain his 
exhibit. 

Presiding Examiner: Well, is it your position that the 
measurement was made in keeping with the Commission 
rales? 

Mr. Holtz: It is, Your Honor, and I would ask a qualify- 
ing question of the witness. 


By Mr. Holtz: 


Q. Mr. Kennedy, in your knowledge of Commission rules, 
was the exhibit now designated as 101 prepared pursuant 
to the Commission rales then in being and following the 
applicable standards for engineering practice? A. I be- 
lieve so. Mr. Jansky didn’t read the part of that rule under 
paragraph (1) which says, taking the pertinent portion 
here, that the measurements shall begin at approximately 
ten times 
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the spacing between the elements of the directional an- 
tenna.”’ Therefore, you would not start in immediately 
adjacent to the antenna since WHDH operates with direc- 
tional antenna both day and night. 

Mr. Jansky: What distance would you start at, do you 
know? 

The Witness: Mr. Jansky, I do not have their pattern 
before me now, and I don’t recall the spacing between 
their elernents, but whatever it is. 

Mr. Jansky: So at this point you do not know? 
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The Witness: I do not know. That is correct, sir. 

Presiding Examiner: Did you know at the time this was 
made? 

The Witness: Yes. 

Presiding Examiner: And did you prepare this in ac- 
cordance with the Commission rules? 

The Witness: Yes. 

Mr. Jansky: You didn’t take these measurements, did 
you, Mr. Kennedy? 

The Witness: No, sir. They were taken by one of my 
then employees under my direction. 

Mr. Jansky: You didn’t take them? 

The Witness: No, sir. 

Mr. Holtz: It seems to me, Madam Examiner, the ques- 
tions are getting far afield from the objection to the exhibit 
itself. Many of the questions that Mr. Jansky is pursuing 
now are better left to cross examination. 
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Presiding Examiner: Well, I think it is all right if you 
want to ask it as a qualifying question. I would like to 
hear from the Broadcast Bureau. 

Mr. Finch: Madam Examiner, the Broadcast Bureau 
was not a party to the conference which took place between 
Grossco, Berkshire and Interstate during the past few 
months, at which time they attempted to enter into certain 
stipulations. 

From the last hearing record, and from the transcript 
of that hearing record, that is, Volume 2-A, at pages 79 
through $3, it was the Broadcast Bureau's impression 
that Grossco and/or Berkshire would simply reintroduce 
the exhibits that they formerly introduced at the time 
hearing was held last fall in this proceeding. 

At that time the Bureau was not taking a definite stand 
on whether or not 1960 census figures had to be used be- 
cause they were not in most cases available at that time. 
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They have since become pretty much available across the 
Board. There are still some areas where they are lacking. 
They are available for this area at this time. 

Now, in the light of your ruling that this is a trial de 
novo insofar as the evidence goes, the Bureau feels that 
you would be within your rights to require 1960 census 
figures. However, the Bureau strenuously objects to the 
fact that applicant and respondent have been in communi- 
cation, have been in conference, have been entering into 
stipulations, and here at this 11th hour— 


Tr. A-128 


not the llth hour, at the 12th hour, right at the time of 
the hearing, a very simple stipulation as far as what figures 
are going to be used is raised. 

Now, this is going to mean that the expert engineer who 
is testifying at this time is going to have to go back and 
recompute these figures. It is going to foreclose the clos- 
ing of this record today. We object to such dilatory tactics 
on the part of the respondent. We do believe that he is 
within his right in requesting 1960 census figures, however. 

Mr. Jansky: Madam Examiner—— 

Presiding Examiner: Does the Broadcast Bureau object 
to the use of 1950 census figures? 

Mr. Finch: Madam Examiner, in the light of your ruling 
this morning that we are going to proceed de novo on the 
evidence, the Bureau would not take the position that we 
strenuously object to it, but in the light of your ruling that 
the better evidence would be the 1960 census figures since 
they are now available. However, we were not coming 
into this hearing this morning and going to object to the 
1950 census figures in the light of our understanding of 
the hearing record as it stood on April 18, 1961. Our in- 
terpretation of your ruling at that time was that we would 
simply reintroduce the old evidence. 
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Presiding Examiner: So far as it could be stipulated. 
Mr. Finch: So far as it could be stipulated, right, but 
also at that hearing conference on and off the record and 


Tr. A-129 


through, shall we say, oral conversation or my understand- 
ing of oral conversations by telephone with the lawyers for 
both parties, that the areas of disagreement were few in 
number. That was not one of them. 

Presiding Examiner: Well, I am going to overrule the 
objection on the 1950 census figures because I think the 
respondent had ample time at the conference we had to 
alert the applicant that he desired 1960 census figures at 
an earlier date than this. 

Mr. Jansky: There has been a misstatement here, and I 
want to correct that. 

Mr. Finch: I will be glad to be corrected, Mr. J ansky. 

Mr. Jansky: I want to make it clear and evident, as Mr. 
Holtz knows, that all parties were put on notice at the 
conference and otherwise that we were going to object to 
this exhibit. Insofar as the objection of the population 
matter is concerned, if you please, it is not a question of 
what I request and don’t request. My objection was that 
1950 population data, eleven years old, is not relevant to 
the issues. 

Mr. Finch: When did you make that objection? 

Mr. Janksy: Right now, and I have a right to make it 
now. 

Presiding Examiner: Have you ever raised that point 
before? 

Mr. Jansky: I have no obligation to do so. 

Presiding Examiner: I ask you, have you made that 
point beforet 

Mr. Jansky: No sir, I have never mentioned it to any- 
body. 
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Presiding Examiner: I am going to overrule the objec- 
tion on the basis of the 1950 census figures. I think this 
case is going to be delayed too much if we have to stop 
and go back and do the exhibit over. If anybody wanted 
to object to the 1950 census they should have made their 
objection before. 

Mr. Jansky: Pardon me, Madam Examiner, there is no 
obligation on Interstate. 

Presiding Examiner: I have ruled. If I rule, do not 
make the argument afterwards. I give you a chance to 
speak before hand, but once I have ruled I do not want to 
hear a rehash of it. If you desire to on rebuttal introduce 
the 1960 census figures, I will grant you an opportunity to 
do that. However, you should get to work on them right 
away, so that the hearing will not be delayed too far. 

Mr. Jansky: The burden of proof is on the applicant, 
not me. 

Presiding Examiner: You do not desire to introduce 
them on rebuttal? 

Mr. Jansky: I will say nothing more. 

Presiding Examiner: Very well. 

Oh, just a minute, that only takes care of one of his 
objections. Now, I would like to hear from the Broadcast 
Bureau as to the other objection. 

Mr. Finch: Madam Examiner, I believe Mr. Jansky still 
has either one or two objections pending on the engineer- 
ing. 

Tr. A-131 

Presiding Examiner: He has one other objection pend- 
ing. 

Mr. Finch: Just the one. 

Presiding Examiner: As I understood it, the only two 
objections were on the census data, and the other was ob- 
jection to the use of the measurements made on WHODH. 
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Mr. Jansky: Because they did not comply with the rules 
of the Commission, that is correct. 

Mr. Finch: I believe the basis of your objection that they 
did not comply with the rules was that there were not 
enough of the close in measurements, is that correct, up to 
two miles? 

Mr. Jansky: My objection was that Rule 3.152 is in sub- 
stance a rule of evidence. I read the rule. It requires that 
the measurements be taken in accordance with 3.186. The 
measurements are not taken in accordance with 3.186 inso- 
far as the measurements between the antenna and at least 
two miles, and perhaps further out than that, but the facts, 
the basis of the objection, is all in the record. 

Mr. Finch: Madam Examiner, we would have to grant 
Mr. Jansky part of his objection, semantically at least. 
The measurements are not strictly in accordance with Sec- 
tion 3.186 of the Commission’s rules. However, it is the 
Bureau’s position that they are substantially in compliance. 
I believe the Examiner could take official notice of other 
matters in the Commission’s files. The spacing between 
the elements in this array, the measured array of WHDH, 
Boston, Massachusetts, is 772 
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feet. So if you took approximately ten times that figure, 
you would end up with a figure of 1.46 miles. That is where 
your first measurement could validly be taken. We have a 
measurement at 1.9. We have one at 2.0. There is only a 
possibility of three missing here, 1.6, 1.7 and 1. There 
are an abundance of measurements from two miles out. 
So it is the Bureau’s position that the measurements are 
in substantial compliance. 

Presiding Examiner: Are you prepared to put an expert 
engineer of the Commission on to testify to those facts and 
to that opinion? 

Mr. Finch: I think our rules speak for themselves, 
Madam Examiner. 
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Presiding Examiner: I believe the Examiner has the 
authority to require further evidence on any subject, and 
before ruling on a question of what is compliance or non- 
compliance with Commission rules, I would like expert 
engineering testimony by the Commission engineer, by the 
applicant's engineer, and by the intervenor’s engineer. I 
cannot take statements of counsel as statements of fact in 
the record. So if the matter is to be objected to and ruled 
upon, I will require expert engineering testimony both 
from the intervenor, the Commission engineer and the ap- 
plicant, so that I can weigh the opinions of the experts and 
come to a conclusion as to whether these measurements are 
in keeping with the Commission rules or not. 

Mr. Holtz: Will you proceed then with the witness on the 
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stand, with the applicant’s engineer, with reference to this, 
or do you want the Broadcast Bureau engineer first? 

Presiding Examiner: Since the intervenors and the 
Broadcast Bureau engineer both take the position that 
they are not completely within the rules, I think that the 
applicant’s engineer should lay the foundation why he 
thinks they are within the rules, and then after we have the 
engineering testimony from the Broadcast Bureau and 
from the intervenor stating why they are not within the 
rules, then the applicant’s engineer should be recalled to 
answer any questions that those two engineers raise. 

So you may ask him questions now to lay the qualifica- 
tion for why he thinks tnese are in keeping, and perhaps 
he would want to get his worksheets and the data that he 
had, which would show that directional pattern. 


By Mr. Holtz: 


Q. Mr. Kennedy, do you wish to avail yourself of the 
Examiner’s offer, or do you have enough material there? 
A. Well, Mr. Holtz, if this rule is read in its entirety— 
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Q. Which rule is this? A. Rule 3.186, it refers to mak- 
ing these measurements in unobstructed areas, and it de- 
scribes the intervals at which the measurements should be 
taken. Measurements made in obstructed areas are worth- 
less and are generally not taken by engineers making meas- 
urements on stations of this type. It goes on to say: ‘‘In 
determining the unattenuated field of the station, 
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measurements shall be made out to 15 or 20 miles from the 
antenna and a few additional measurements, if needed, at 
greater distances from the antenna.”’ It says, ‘‘Where the 
antenna is rurally located—and I deem WHDH to be essen- 
tially rurally located—and unobstructed measurements can 
be made, there shall be as many as 18 or 20 measurements 
on each radial.’’ This is 18 or 20 measurements out to a 
distance of fifteen or twenty miles. This shows that 29 
measurements have been made, which far exceeded the 18 
or 20 suggested by the Commission. 

They do state that measurements shall be made on each 
radial in as many unobstructed locations as possible, even 
though the intervals are considerably less than stated 
above, particularly within two miles of the antenna. As 
you point out, we can only make measurements from 1.46 
miles out to two miles, which do not include many measure- 
ments, and our reference to the map on page 27 will show 
that there are swamps, as, for example, there is a swamp 
between Locations 4 and 5 on this map. There are a lot 
of inaccessible areas that are shown. For instance, you 
get between Measurement 14 and 16, there is no place to 
get in there. It is inaccessible between those two spots, 
and a measurement considerably off the radial is labeled 
No. 15. 

Q. Then it is your testimony, Mr. Kennedy, that the 
measurements which have been taken are in compliance with 
3.186 of the Commission’s rules? A. That is correct. 
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Q. It is further your testimony that the spacings re- 
ferred to in the rule permit the discretion in the areas 
which are obstructed in which measurements could not be 
made, such as swamps? A. Yes, sir. 

Q. It is further your testimony, I believe, that at Points 
14 to 16, also, constitutes an inaccessible area not permit- 
ting a measurement to be taken? A. That is correct. 

Q. After hearing the objections to the measurements, 
Mr. Kennedy, would you be able to satisfy these objections 
were you permitted to make these measurements again? 

Mr. Jansky: I object, if the Examiner please. This wit- 
ness has testified that he did not make the measurements, 
so I object to Mr. Holtz questioning him as though he had. 


By Mr. Holtz: 


Q. One final question then, Mr. Kennedy. As I under- 
stand your testimony, from the reading of the rules and 
particularly 3.186, you feel that there is built into the rule 
the latitude of measurement which you have testified to? 
A. Yes, sir. 

Mr. Holtz: That is all I have at this time for laying the 
foundation for other expert testimony, Madam Examiner. 

Presiding Examiner: I will reserve ruling on Exhibit 101 
until I have heard the testimony of the intervenor’s expert 
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engineer and the testimony of Commission’s expert engi- 
neer. 

Mr. Holtz: Do you want us to proceed then, Madam Ex- 
aminer, with our other evidentiary exhibits in order to 
finish this one aspect up prior to excusing him from the 
stand; is that your thought or not? 

Presiding Examiner: Unless the other parties want to 
take care of this engineering matter before we get into the 
lay matter. 
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Mr. Holtz: Do you want to do this now? 

Mr. Jansky: You have a witness on the stand. I suggest 
you proceed. 

Mr. Holtz: I am asking this because of my deference to 
the Examiner. She indicated she wished to withhold and 
I wanted to follow the Examiner’s wishes, and at the same 
time not offend counsel as to the procedural matter. 

Mr. Janksy: I misunderstood. You would like to have 
the matter cleared up now? 

Presiding Examiner: If you have the engineers here, the 
other matters you have are lay matters. 

Mr. Janksy: No, ma’am. 

Mr. Holtz: I have 1-A and 1-B, which are part of the 
exhibit under question here, which are supplemental pages, 
and I think we might as well save time and put these in at 
this time. 

Mr. Jansky: Madam Examiner, before we leave this one 
exhibit, if I may, Mr. Holtz, the objection that I made with 


regard to the WHDH measurements also apply to the meas- 
urements made on 
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WBAZ and WCCC, as the spacing on both of them is woe- 
fully inadequate to determine the inverse field under the 
rules of the Commission. 

Mr. Holtz: Mr. Jansky made two objections. As I un- 
derstand it, one was as to the 1960 census figures and one, 
as I understand it, was to the measurements not being 
properly made in compliance with 3.186, and he used 
WHDH. Now, I have asked the witness the questions pur- 
suant to your request to lay the foundation for rebuttal. 
Now, we hear Mr. Jansky also is challenging the other 
measurements, which again, I say, is properly directed 
more in realm of cross examination rather than as to the 
authenticity of the measurements of this exhibit which we 
have submitted. 
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Presiding Examiner: I think we should handle those ob- 
jections in the same way. 

Mr. Holtz: Ma’am? 

Presiding Examiner: I think we should handle those ob- 
jections in the same way as we are handling his objections 
to the measurements on WHDH. 

Mr. Holtz: What was your objection, again, with refer- 
ence to the other measurements? 

Mr. Jansky: It is the same objection. They don’t comply 
with Rule 3.186. 

Mr. Holtz: All right. 

By Mr. Holtz: 


Q. Mr. Kennedy, I ask you the following question: Are 
the 
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measurements with reference to stations WCCC and 
WBAZ, were these measurements taken in compliance with 


the Commission’s rules, and if so, what rulet A. WCCC is 
located in an obstructed area, the transmitter itself. Meas- 
nrements were made at accessible locations along the path 
toward WBAZ.  Intervening, as for example between 
Points 9 and 10, it is obvious that there is a range of hill 
in there; it might almost be described as a mountain. 
These points are inaccessible. 

In the case of WBAZ the transmitter is located adjacent 
to an obstructed area, the Hudson River intervenes and 
there is rough terrain on the east bank of the Hudson 
Biver. Measurements were made at every interval that 
was reasonable to enter and be able to make a sensible field 
intensity measurement. 

Q Now, with particular reference to WCCC, you say at 
Points 9 and 10 a range of hills which you likened to a 
mountain made it impossible to take a measurement. A. 
Between points 9 and 10 I say. 

Q. Is that correct; is that your testimony? A. Yes. 
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Q. Now, with particular reference to WBAZ, is it your 
testimony that the transmitter was located next to an ob- 
structed area? A. That is correct. 

Q. What was that obstructed area? 


Tr. A-139 


A. It is the City of Kingston, but even at that measure- 
ments were made at very, very close intervals until the 
Hudson River was reached. 

Q. Is it your testimony then, Mr. Kennedy, as an engi- 
neer, that the measurements taken for WCCC and WBAZ 
are in compliance with Section 3.186 of the Commission’s 
Rules? <A. I believe them to be. 

Q. I now hand you, Mr. Kennedy, an affidavit that was 
labeled 1-A in a previous proceeding executed by you on 
the 29th day of June. Is that your signature, sir? A. It is. 

Q. And what is that affidavit directed to? A. This is an 
affidavit tabulating the other services available to the inter- 
ference area of WBAZ, which was later requested by the 
Broadcast Bureau in the previous proceeding. 

Mr. Holtz: Madam Examiner, this will pose a difficult 
question. What will this be? 

Presiding Examiner: 101-A. 


(Exhibit No. 101-A (Grossco) was marked for identifi- 
cation.) 

Mr. Holtz: I move that this be admitted into evidence as 
Exhibit No. 101-A. 

Presiding Examiner: It consists of an affidavit and two 


pages. 
The Witness: One typewritten page and one map. 
Presiding Examiner: Is there any objection? 
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Mr. Jansky: I have no objection except as it is related 
to my objection to the depiction of the WBAZ interfer- 
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enee area. I have no objection to it as evidence of the other 
services if the interference area is where it is shown on 
page 3. 

Presiding Examiner: Do you want me to rule on this 
now! I will reserve ruling on this. 

Mr. Jansky: I think it would rest upon my same objec- 
tion to Exhibit 101 dealing with the use of measurements 
to determine the interference of WBAZ. 

Presiding Examiner: However, it shows the interfer- 
ence area that is computed by Exhibit 101. 

Mr. Jansky: That is correct. 

Presiding Examiner: Perhaps I should reserve ruling. 

Mr. Holtz: I have no objection to that at all. 


By Mr. Holtz: 


Q. I hand you an affidavit captioned 1-B, executed by 
you as Robert E. L. Kennedy, dated 25 October 1960. Is 
that your signature? A. Yes, it is. 


Q. For what purpose was this affidavit executed? A. 
Later on in the previous proceeding the Broadcast Bureau 
wished to have statements on certain points which had not 
previously been covered and these points dealt with the 
purpose of taking the measurements and why the particu- 
lar stations were used on which measurements were made 
in the absence of the 
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transmitters at Natick, Newton and Deadham and at the 
proposed site at Grossco in West Hartford. 
Mr. Holtz: I move this into evidence as 101-B. 
Presiding Examiner: Is there any objection? 
Mr. Jansky: I have no objection. 
Presiding Examiner: 101-B is admitted. 


(Evidence No. 101-B (Grossco) was admitted in evi- 
dence.) 
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Mr. Jansky: Which one is 101-B? 

Mr. Finch: The one that was just admitted, Mr. Jansky. 

Mr. Holtz: I have extra copies of those. 

Mr. Jansky: I have no objection. 

Presiding Examiner: 101-B, consisting of a two page 
affidavit, dated October 25, 1960, is admitted. 

Mr. Holtz: That concludes at this time our exhibits with 
reference to the engineering measurements. 

Presiding Examiner: Is there any cross examination of 
this witness? 

Mr. Jansky: I just have one or two questions relevant 
to the examination concerning the taking of measure- 
ments in the unobstructed positions and so on. 


Cross Examination 
By Mr. Jansky: 


Q. You did not take these measurements, did you, Mr. 
Kennedy? <A. No, sir, I didn’t. 
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Q. You did not pursue in a car or otherwise the radials 
depicted in Exhibit 101, did you? A. That is correct. 

Mr. Jansky: I have no other questions. 

Presiding Examiner: Well, are you raising an objection 
to his testifying as to what the situation was when they 
were taken under his supervision and direction. 

Mr. Jansky: Certainly. I think the evidence shows he 
wasn’t there. He can’t testify as to whether it is unob- 
structed or not. That will be my argument. He has an- 
swered my questions. 

Mr. Holtz: Does the Examiner wish a few clarifying 
questions? 

Presiding Examiner: Yes. 
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Redirect Examination 


Q. Mr. Kennedy, when I asked you whether or not this 
was prepared under your supervision and control and you 
answered in the affirmative, to what extent was the super- 
vision and to what extent was the control exercised by you? 

Mr. Jansky: I haven't objected on that point, Madam 
Examiner, at all. 

Presiding Examiner: You are indirectly when you say 
you are going to make a point of the fact that he wasn’t 
there. He has testified as to what places were obstructed 
and what were not. Are you challenging his knowledge 
of that? 

Mr. Jansky: Whatever the extent of his direction won’t 
have 


Tr. A-143 
any bearing upon his testimony that he did not take the 


measurements and did not pursue the path. Now, that is 
evidence in the record and pursuant to question I posed. 
Now, what argument may or may not logically be made 
based thereon will come subsequently. 

Presiding Examiner: I will overrule your objection, and 
the witness may answer Mr. Holtz’ question. 

The Witness: Well, I initially laid out the radial paths 
on topographic maps that were to be run by an engineer 
in my employ. He was dispatched to the Hartford area 
and began making the measurements along the paths that 
I had indicated. Each evening he called me on the tele- 
phone and gave me the data that he had measured during 
that day. I plotted that data myself and during the con- 
versation of the succeeding evening would tell him whether 
I was satisfied that he had sufficient data. If there were 
obstructions in the way of getting data, I wanted to know 
why he couldn’t get in to make the observations, and de- 
manded a reasonable explanation for any shortcomings or 
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any blank intervals that might occur in the radial path. 
He was simultaneously plotting the data as he was making 
it, and we were comparing figures, but it was under my 
direction. I was the one in authority to say whether there 
was sufficient data, whether I deemed it adequate and 
whether it would serve the purposes for which it was in- 
tended. 

Mr. Holtz: Is that all the questions you have, Mr. 
Jansky? 


Tr. A-144 


Mr. Jansky: May I have a moment? 
By Mr. Jansky: 


Q. With respect to the measurements of WBAZ, Mr. 
Kennedy, Rule 3.186 specifies that you begin at a distance 
five times the vertical height of the antenna. Do you have 
any knowledge as to what distance that would be for 
WBAZ! A. I don’t recall the height of the WBAZ an- 
tenna at the moment, Mr. Jansky. 

Q. If it was a quarter wave antenna of 1550 kilocycles, 
what would that height bet 

Presiding Examiner: Do you have Commission records 
that would show that so we will know what the facts are? 

Mr. Finch: Yes, Madam Examiner, if you would like to 
take official notice of it. 

Presiding Examiner: Would the parties be willing to 
stipulate that the facts are as the Commission attorney 
reads them? 

Mr. Holtz: So stipulated. 

Mr. Finch: The antenna height of Station WBAZ, King- 
ston, New York, is 160 feet, and five times 160 gives you 
a figure of 800 feet or approximately .15 of a mile. 

Presiding Examiner: With those facts, now will you 
answer the question? 
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Mr. Holtz: 1 think we are in different call letters. You 
asked for WHDH and you gave WBAZ. 
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Mr. Jansky: Off the record. 
Presiding Examiner: Off the record. 


(Discussion off the record) 


Presiding Examiner: On the record. 

Are you going to do the same thing with all three sta- 
tions? If so, we might give them all. 

Mr. Finch: We already gave you the spacer on the di- 
rectionalized WHDH. 

Presiding Examiner: You were saying that as an argu- 
ment of counsel. This I want as a stipulation in the record 
so I can make findings of fact on it, so suppose you give 
that for each one of these three stations. 

Mr. Finch: The figures I have been giving have been 
taken from the license files of the stations under question. 

Presiding Examiner: I am getting all parties to stipu- 
late to this now as a statement of fact. They have stipu- 
lated to the antenna height of WBAZ. Now, let’s have a 
stipulation as to the antenna height of the other two sta- 
tions. 

Mr. Finch: I just gave you the WBAZ, Kingston, New 
York. I will repeat the WHDH. 

Presiding Examiner: Yes. 

Mr. Finch: WHDH, Boston, Massachusetts, is direction- 
alized operating on 850 kilocycles. The spacing is 772 feet. 

Mr. Jansky: Is that the daytime directional? 

Mr. Finch: That is the daytime directional, Mr. Jansky. 
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Mr. Finch: No, that is the spacing on the directionalized 
antenna, the spacing between the elements, Madam Ex- 
aminer. 
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The antenna height of Station WCCC, Hartford, is 210 
feet. 

Now, I can give you the calculations on those stations, 
too, on just where under 3.186 the measurements come into 
play if you want it. They can figure it out themselves. 

Presiding Examiner: I would like to get a stipulation 
from all parties on that if it is possible. I will accept then 
the stipulation of the antenna height of WCCC, WBAZ 
and the spacing on the directional antenna of WHDH. 
Those figures are stipulated into the record. 

Now, as I understand it, where the measurements have 
to begin is a matter of computation, using these figures and 
the Commission rules, and to see whether every party 
agrees, I will let the Broadcast Bureau state what the 
Commission computes them to be, and then the other par- 
ties can state whether they agree with that compuation. 
So will you give us that? 

Mr. Finch: We will put it all in the record at one place, 
Madam Examiner. The section in question is 3.186(a) (1). 
Pursuant to that section, taking five times the vertical 
height for a single element, non-directional antenna, 
WCCC, Hartford, Connecticut, antenna height 210 feet. 
210 times five would give you a figure of 1,050, and that 
is .2 miles. 

WBAZ, Kingston, New York, operating on 1550 kilo- 
cycles, non- 
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directional, I have already stated that the antenna was 160 
feet. Five times 160 gives you a figure of S00 feet or .15 
miles. 

WHDBH, Boston, Massachusetts, on $50 kilocycles, direc- 
tionalized. The rule specifies that you take a figure of ten 
times the spacing between the elements of a directional an- 
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tenna. It was stipulated that the spacing was 772 feet. 
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Ten times 772 gives you a figure of 7,720, which is equal 
to 146 of a mile. 

Presiding Examiner: Are all of the parties willing to 
stipulate to those facts? 

Mr. Holtz: We are. 

Mr. Jansky: Not right off. 1 have got to check that last 
figure. You say 7,220 feet? 

Mr. Finch: 7,720 feet. 

Mr. Jansky: Did you say 1.4 miles? 

Mr. Holtz: 1.46. 

Mr. Jansky: Of course, Madam Examiner, it is a com- 
putation, and we stipulate that we do want to check the 
spacing of the WHDH towers, but Mr. Tofth says that is 
what it is, and I have no reason to think otherwise. With 
that reservation, why, I have no objection and will stipu- 
late. 

Presiding Examiner: That means these distances are the 
distances under the rules showing where you should start 
taking measurements? 

Mr. Finch: That is correct, Madam Examiner. 
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Presiding Examiner: Does the Broadcast Bureau agree 
that there is some qualification in the rules, as I got the 
impression from the witness, that you could begin further 
way if there is an obstruction or some reason why you 
can’t begin at that point? 

Mr. Finch: No, that is covered under the rule, Madam 
Examiner. The Bureau was trying to make it clear that 
it was not voicing an objection to the measurements. We 
were not joining Mr. Jansky in his objection. We stated 
simply that we thought they were substantially in compli- 
ance; that they were not strictly in compliance. 

Now, 3.186(a)(1) sets out what the idea is as well as 
what the Commission would like to have. There are times 
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when the terrain will not permit what we would like to 
have. 

Also, you have got the caveat here that you just don’t 
start out at every one tenth of a mile. You have to take 
into consideration the spacing between the directional ar- 
ray or the height of a non-directional array, and then start 
out from that point. If you go through here you will find 
that although they did not take a measurement at each 
one tenth of a mile, without looking at a map, we said that 
they should. You will find that where there is a possibility 
of five measurements, they have taken two. They are miss- 
ing three. Where there is a possibility or where the rule 
speaks of them taking 18 measurements, I believe on 
WCCC, Hartford, Connecticut, they have taken seven meas- 
urements. The question of WBAZ, Kingston, New York, 
there is a possibility of 
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ninteen. They have taken seven. I am not sure what the 
terrain was exactly in between there, but even if there 
weren’t any terrain difficulties, the Broadcast Bureau feels 
that they are substantially in compliance for one key rea- 
son; that as you go out, they tie down these close-in meas- 
urements by a bounty of measurements as they go out 
to twenty miles. 

Presiding Examiner: Could we also stipulate what the 
distance was at which they began taking measurements on 
each one of these so we will have it all right together again? 

Mr. Finch: It is already in the record. It shows on each 
one of the pages here. 

Presiding Examiner: The Examiner is not an engineer 
and it would help me if I could just have those three figures 
right here. 

Mr. Finch: Starting on page 14, which is the measure- 
ments on WHDH, Boston, Massachusetts, the applicant 
indicated that his Point 1, as far as his measurement, 
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Point 1 is made at a distance of .65 miles; Point 2 was at 
9: Point 3 was 1.05. 

Presiding Examiner: Well, I can follow all the rest 
down. That was actually, according to the figure you gave 
before on the antenna height, in order to get the most 
desirable measurement under the rules they would have 
begun at .015? 

The Witness: No, ma’am. 

Mr. Jansky: No, WHDH at 1.46 miles. In other words, 
there are four measurements in here that are too close 
and should 
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not have been taken. 

Mr. Finch: The one at 1.04 we would not object to that. 
We think it is on the line there actually. The first three 
we do not think are meaningful. We would object to the 
frst three, but we can still disregard those and come up 


with the same conclusion that we have come up with. 

Presiding Examiner: You mean on WHDH they began 
closer than they should have? 

Mr. Finch: They began closer than required, yes, Madam 
Examiner, .65 of a mile when actually the closest they 
should have started at was 1.46. The fourth measurement 
is right on 14. 

With WBAZ, Kingston, New York, taking the caveat 
of the antenna height, they can start at 1.5 and take them 
at every tenth of a mile. They start at .5. 

WCCC, Hartford, Connecticut, we found that by multi- 
plying that single element antenna height that we could 
start at .2 miles. They started at 0.7. So there is no prob- 
lem of either WBAZ or WCCC as far as close in meas- 
urements that were taken being objectionable. 

Presiding Examiner: Very well. 

Mr. Finch: We will be very happy to assist Mr. Jansky 
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in verifying the directional spacing of WHDH during the 
noon recess. 

Presiding Examiner: Very well. 

Mr. Finch: In fact, I might suggest that when we finish 
this segment that before he puts his engineer on the stand 
as a 
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witness that he would want to check that. 

Presiding Examiner: Perhaps after the three engineers 
get together and discuss it themselves they can arrive at 
a stipulation and remove Mr. Jansky’s objection. 

Are there any further questions of this witness? 

Mr. Finch: I have a few questions, if I may, Madam 
Examiner. 

Mr. Holtz: Has Mr. Jansky now finished his cross? 

Mr. Finch: Cross? This is qualifying, not cross. 

Mr. Jansky: No, I think we were on cross. 

Mr. Finch: Oh, we are on cross. 


By Mr. Jansky: 


Q. This goes more to your expertise rather than your 
general knowledge to assign frequency propagation. I 
would like you to answer this question yes or no, if I can 
phrase it correctly. Based upon your experience and gen- 
eral knowledge, does conductivity of soil vary at all with 
frequency? Put it another way: I don’t think you under- 
stand my question, or you would have answered right 
way if you did. Put it another way: Are the measurements 
from WHDH over to Hartford a dead path or for that 
matter any other path based upon your general knowledge 
and experience? Is not the conductivity for a given path 
different for a frequency in the lower part of the broad- 
cast band as compared with one in the high part of the 
broadcast band? <A. No, sir. 

Q. That is your opinion? 
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A. That isn’t an opinion. That defies the definition of the 
word **conductivity.” 

Q. Well, I will ask another question then. Supposing 
you had been and the conditions had been identically the 
same but instead of measuring 850 kilocycles from WHDH 
toward Hartford you had been measuring 1550 kilocycles. 
Would you have not, all the other conditions being the 
same, have measured a different conductivity? A. No. 

Q. And they would be exactly the same regardless of 
the frequency under which they were measured; the con- 
ductivity would be exactly the same regardless of the fre- 
quency on which it was measured? A. You want a yes or 
no answer again? 

Q. I think that is only susceptible of a yes or no answer. 

Mr. Holtz: If you accept the suppositatious question 
that you put in, this question is perfectly all right, but I 
think it might help the witness to have the question re- 
phrased to throw out the supposition and deal with a fac- 
tual situation here, if you have one in mind, rather than 
the hypothetical which I think you are getting us into. 

Mr. Jansky: I admit it is hypothetical insofar as the 
facts are concerned right here. The path was measured 
on 850 kilocycles, wasn’t it? 

Tr. A-153 

The Witness: Yes. 

By Mr. Jansky: 

Q. I said, would you, all other conditions being the same, 
if you had measured 1550 kilocycles over that path from 
the same site would you have found the same conductivity? 
A. Yes, I believe I would. 

Mr. Jansky: I don’t have any further questions. 

Presiding Examiner: Does the Broadcast Bureau have 
any questions? 
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Mr. Finch: Yes, Madam Examiner. Actually these are 
more in the nature of qualifying questions that I would 
like to go into first. 


By Mr. Finch: 


Q. Can you tell me the name of the engineer that took 
these measurements? A. James R. Croy. 

Q. And the type of instrument he used? A. WX-2-C- 
RCA field intensity meter. 

Q. Do you happen to know when that instrument was 
last calibrated, or could you furnish it after the luncheon 
recess? A. Yes, I could furnish it, certainly. We have 
three of them. They are more or less calibrated at six 
month intervals, and then compared one against the other. 

Q. Could you also give me the time of day and night 
that these measurements were taken? 
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A. They were taken during the first week in January. I 
don’t have a calendar. The original field notes show only 
the days of the week. 

Q. Mr. Kennedy, what I was interested in was were they 
all taken the same day or were they taken over a period 
of a week? A. They were taken over a four day period. 

Q. A four day period? <A. Right. 

Q. Could you supply information on the time of day that 
you started to take measurements on each of those four 
days? A. You mean Mr. Croy started them? 

Q. Yes, Mr. Croy. The time you started and the time 
you completed over the four-day period. A. I am going 
to have to estimate time of completion here because the 
last time I see on Monday is 12:15 p.m. and there were 
seven measurements made subsequent to that. They began 
at 9:40 in the morning of that day. On Tuesday they be- 
gan at 10:45. The last time I see is at 2:55. There were 
ten measurements made beyond 2:55. 
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Q. What was the date of that Tuesday, do you know? 
A. No. I don't. I would have to look at a calendar. 

Q. Could you furnish it all in one lump sum this after- 
noon? I think it would save time. A. Surely, absolutely. 

Mr. Finch: We have no further questions of a qualifying 
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nature. 

Presiding Examiner: Do you have any cross examina- 
tion on the exhibit that was received in evidence? 

Mr. Finch: Madam Examiner, I think that since Mr. 
Kennedy was responsible for having the measurements 
taken, they were taken under his direction and control, 
that it would be simpler for the Bureau to ask him the 
questions that Bureau counsel would ask of its own engi- 
neer. In other words, the only matters that we would at- 
tempt to develop would be the number of measurements 
that possibly could have been taken within that first two 
miles. 


Presiding Examiner: It is agreeable to me if you can 
develop those facts. The main thing I want from the Bu- 
rean engineer is an expression of his opinion, based on the 
facts. So any factual information you want to develop to 
lay the grounds for the Bureau engineer to express an 
opinion, you may go further into that. 


By Mr. Finch: 
Q. Mr. Kennedy, could we start out with WHDH, Boston, 
Massachusetts, page 14 of Exhibit 1017 A. Yes, sir. 
Q. Do you also have a copy of 3.186? A. Yes, sir. 
Q. What would have been the maximum number of meas- 
urements that could have been made out to the two mile 
point on WHDH, 


Tr. A-156 


Boston, Massachusetts, figuring them at every one tenth 
of a mile according to the rules? A. Including 1.46 and 
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including 2, seven measurements could have been made. 

Q. How many were made? A. Well, there were actually 
only two, 1.46 and two miles, inclusive. There was a third 
one at 1.4. 

Q. Okay, now turning to the two to six miles there, how 
many measurements could have been made and how many 
measurements were made? As we go through this, Mr. 
Kennedy, if there is any indication from the terrain map 
of mountains, swamps, ete., could you indicate where that 
would fall? 

Presiding Examiner: I am not sure I understand Bu- 
rean’s question when you say how many measurements 
could have been made. You mean notwithstanding the 
terrain? 


Mr. Finch: Well, instead of could have been made, I will 
say should have been made, Madam Examiner. 


Presiding Examiner: If they should, I don’t know what 


you mean by that. I don’t know whether you mean the 
rules require that many to have been made or what. I 
think we should have a clarification of your question so 
we will know what the effect of the witness’ answer will 
be, and I will strike the previous answer to the question 
in that connection. 

Mr. Finch: Up to the two mile. 

Presiding Examiner: Yes, because I don’t think it was 
clear 
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whether you were talking about could in connection with 
despite the terrain or could assuming perfect conditions. 
Mr. Finch: Could we strike from the record starting 
with my question and have the reporter pick up right now, 
and rephrase my question starting now? 
Presiding Examiner: Very well. 
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By Mr. Finch: 


Q. Mr. Kennedy, pursuant to the Commission’s instruc- 
tions in Section 3.186(a) (1) of the Rules, how many points 
were measured on WHDH, Boston, Massachusetts, out to 
two miles? A. There were two measurements made beyond 
1.46 miles up to and including two miles. Another meas- 
urement was made at 1.4 miles which is just slightly less 
than the 1.46. 

Q. And how many should have been made pursuant to 
that rule? 

Presiding Examiner: Well, now to clarify that, are you 
talking about that the rule absolutely requires it or— 

Mr. Holtz: Could or should? 


Mr. Finch: I said should, Madam Examiner. As I pointed 
out earlier, this rule is the ideal. This is what the Com- 
mission wants. There are times that the ideal cannot be 
made. We do not as a matter of position object when this 
rule particularly is not strictly complied with. In other 
words, when the applicant comes in and doesn’t have a 
measurement at every one tenth of a mile, observing the 
caveat on spacing and height of antennas. What we look 
for is substantial compliance, and the 
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way we figure or conclude whether it has been substanti- 
ally complied with, not strictly complied with, is by look- 
ing at each segment of these measurements, starting at the 
two and going from two to six and on out. It may be for 
reasons of terrain or other reasons that close-in weren’t 
taken. If you just took the close-in measurements too close 
in, it would be meaningless. You couldn’t tie down what 
the conductivity of the area was. But when you take it all 
into consideration, giving relative weight to each one of 
these points, you tie down each end of your curve. 


286 


(Tr. A-159) 


Presiding Examiner: So you are asking how many should 
have been made if he complied? 

Mr. Finch: Strictly complied with the Commission rule, 
figuring the antenna which we have already stipulated to, 
which was the starting point at 1.46 miles, how many could 
you have made from 1.46 on out to two? 

Presiding Examiner: Now you are using the word 
“‘could’’ again. 


By Mr. Finch: 


Q. How many should you have made under the rule? 
A. Including 1.46 and including 2.0, if it was possible to 
comply with 3.186, seven measurements would have ap- 
peared. 

Q. Do you know any reason why seven measurements 
were not made, Mr. Kennedy? 
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Mr. Jansky: I object. Mr. Kennedy did not take the 
measurements. He was not up there. 

Presiding Examiner: I will overrule the objection, and 
if you desire to have the man who did make the measure- 
ments you may request that he be presented, too, but in 
view of the close contact that he had with the man who 
was making the measurements, to which he has testified, 
I will permit him to answer. 

Mr. Jansky: Then his answer would be based upon hear- 
say, and I object again. 

Presiding Examiner: | will overrule the objection, and if 
you desire to request a subpoena for the man who made 
the measurements, I will entertain such a request. 

The Witness: Mr. Finch, are you ready for the detailed 
answer now? 


(Tr. A-159) 
By Mr. Finch: 


Q. Yes, Iam. A. You will note that Point No. 6 was 
made at two miles, Point 5 was made at 1.9 miles. That 
is one tenth mile interval there. We jump from that 1.9 
miles to 1.4, roughly a half mile in there. Then if we look 
at the map between Points 4 and 3—— 

Q. Would you identity where that map is, sir? A. Page 
27, sir. There is a swampy area shown on the topographic 
map between Point 4 and 9. That is the kind of area that 
is normally inaccessible and measurements were not made 
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there. 

Q. Now, would you jump from 2 to 6 miles? A. From 2 
to 6 miles, twelve measurement would be made. We have 
made ten. That tenth measurement ends up at Point No. 16, 
and going from Point No. 16 in the direction of the radial 
toward Hartford you see that there is what looks like Pine 
Hill in the way there, therefore that was an obstruction 
and measurements were not made until Point No. 17 at 
6.4 miles. 

Q. That is shown on page 28, is that correct? Point 17 
is on page 28? A. Yes, that is correct. 

Q. And going from six miles on out, Mr. Kennedy, how 
many measurements were made and how many measure- 
ments should have been made? A. From six miles to where, 
Mr. Finch? 

Q. From six miles to fifteen and twenty. A. Shall we 
accept twenty as the number since it is a little easier that 
way? 

Q. Fine. A. Then there would be seven measurements 
in that area. We made thirteen. 

Q. How many did you say should have been made? A. 
Seven, or do you want to say cight? If you made it inclu- 
sive it would be eight. 
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Q. So in that area you made more measurements than 
were 
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actually required by the rule, is that correct? A. That is 
eorrect. Now, I don’t know whether you really mean that 
or not, because it says here: ‘‘In cases where it is not 
possible to obtain accurate measurements at the closer 
distances (even out to five or six miles due to the char- 
acter of the intervening terrain) the measurements at the 
greater distances should be made at closer intervals.’’ I 
think that this is directed exactly to that part of the rule. 

Q. The rule does not speak of measurements beyond 
twenty miles, does it, Mr. Kennedy? A. No, sir, it does 
not. 

Q. How many mesurements did you make beyond 
twenty miles to the end of the radial? A. Eleven. 

Q. Thank you, sir. Turning to page 18 of Exhibit 101, 


measurements on WBAZ, Kingston, New York, can you 
state for the record how many measurements should have 
been made pursuant to Section 3.186 of the Commission’s 
rules and how many were in fact made out to the two mile 
point? A. Eighteen, sir. 

Q. And how many were made? A. Seven. 

Q. Sevent A. Yes, sir. 
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Q. Is there any reason why more measurements were 
not made? 

Mr. Jansky: I object. The witness did not take the 
measurements, and is therefore not qualified to answer 
that question. 

Presiding Examiner: Objection overruled. 

The Witness: Reference to page 30 will show that there 
is a creek bed between the first measuring location east 
of WBAZ, and a low lying area in there. In order to take 
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measurements there it would have been necessary to just 
get out and walk across, pace off, or do something in order 
to determine your location. When these measurements 
were made, snow was on the ground. It was very difficult 
to ascertain an exact location. 


By Mr. Finch: 


Q. Approximately where would you say that creek bed 
fell, sir? A. The center of the creek is approximately .5 
miles from the transmitter. No, we didn’t hit the river 
at two miles. I beg your pardon. 

Q. There were no other obstructions in that area up to 
the two milet A. No, sir, but that is rugged terrain on the 
west bank of the Hudson River there, and there aren’t 
accessible roads at every tenth mile interval. 

Q. Your Point 9 falls—— A. Point 9 falls on the west 
bank of the Hudson River. 
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Q. Okay. Now, would you take the grouping from two 
to six miles? How many measurements should have been 
made? How many measurements were in fact made out 
from the two to six mile limit? A. Six were made. The 
possibility exists of twelve. 

Q. Are there any reasons why more measurements 
weren’t made, Mr. Kennedy? A. That, again, is rugged 
terrain on the banks of the Hudson River. Both banks 
are rugged. 

Q. Doesn’t the two to six mile area also include the 
Hudson River itself? Doesn’t the Hudson River cross the 
radial? A. Oh, yes. 

Q. About at what point does the Hudson River cross it? 
A. It crosses the radial just beyond Point 9, between Point 
9 and Point 10. The distance between those points is two 
miles. 
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Q. Could you give me the approximate distance of the 
Hudson River on that radial, the width of it? I think your 
Point 9 falls on one bank. Your point 10—— A. About 
1.4 miles wide. 

Q. 1.4 miles. So it would have been impossible to take 
measurements for 1.4 miles? <A. Correct. 

Q. Would you now take your measurements from six 
miles to twenty miles, Mr. Kennedy? How many measure- 
ments should have 
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been taken, and how many measurements were taken? A. 
Seven should have been taken. Fourteen were made, in- 
cluding twenty miles. 

Q. Then you again exceeded the number of required 
measurements in that area, is that correct? A. Yes. 

Q. How many measurements were taken beyond the 20 


miles out to the end of the radialf A. Fourteen. 

Q. Would you now turn to WCCC, Hartford, Connecti- 
cut? <A. Yes, sir. 

Q. Page 22 of this exhibit. How many measurements 
should have been made in accordance with Section 3.186 
(a)(1)? How many measurements were made from the 
closest point that you could take measurements according 
to that rule to the two mile point? A. Eighteen in accord- 
ance with the rule. The actual number made was seven. 

Q. Is there any reason more were not taken? 

Mr. Jansky: I object. The witness was not there and 
did not take the measurements. 

Presiding Examiner: Overruled. 

The Witness: We noted that WCCC is located in an ob- 
structed area. The map on page 32 shows buildings, a 
housing development, in that area, and one point was found 
in the area which was unobstructed. Then there is a blank 
interval to the west of that 
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point going out to Point 2. There you will note 2, 3, 4, 5, 
6 and 7 at very, very close intervals, and at that point, at 
Point No. 6 the two mile sector was passed. 

Q. What falls between the first point 

Mr. Jansky: I object. I move that that answer be 
stricken. There is nothing on this map on page 32 that 
can in any way indicate what the obstructions are that 
exist or don’t exist on that path that you have described. 
The mere fact that one measurement was made right in 
the middle of what you have tried to call obstructions 
would seem to indicate the contrary, and I move that the 
answer be stricken. He was not there, Madam Examiner. 
He doesn't know where these houses are. 

Presiding Examiner: What was your answer based on, 
what information? 

The Witness: Well, looking at the map and talking with 
Mr. Croy while he was there. 

Presiding Examiner: I will overrule the objection. If 
you desire to request a subpoena on Mr. Croy, I will enter- 
tain your request. 

Mr. Jansky: Madam Examiner, I don’t have to prove 
their evidence. That is their burden, not mine. 

Presiding Examiner: I have ruled, Mr. Jansky. Will 
you please not argue after I have made my ruling. 

Mr. Jansky: There is no reason why I should subpoena 
Mr. Croy. 

Tr. A-166 


Presiding Examiner: You may proceed. 
By Mr. Finch: 


Q. Mr. Kennedy, from your first point on the measured 
radial, Point 1, which you indicated was in a housing de- 
velopment, you go out to Point 2. You have a jump from 
7 of a mile to 1.35 miles? A. Yes, sir. 
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Q. Is there any obstruction between the first measured 
point and the second measured point? A. That is just low 
land with a lot of creek branches running through it. 

Q. Doesn’t the map indicate there is a country club fall- 
ing somewhere in that radial? A. Country club? 

Q. Yes. A. Yes, sir, there is a lane shown into the coun- 
try club, too. 

Q. Is it possible that you could have made measurements 
on that lane, Mr. Kennedy, or your employee? A. It is 
possible, yes, sir. 

Q. Okay. Taking from two to six miles, Mr. Kennedy, 
how many measurements should have been made and how 
many measurements were made? A. Twelve could have 
been made. Seven were made. 

Q. Is there any reason why more measurements were 
not made, 

Tr. A-167 
Mr. Kennedy? A. Well—— 

Q. I realize that we have segments of your testimony in 
the record. I just thought it would be helpful if we had 
it all at one place for the Examiner. 

Mr. Jansky: Madam Examiner, so that the record won’t 
be repeatedly interrupted and so on, I wonder if I might 
just have a continuing exception to him testifying about 
obstructions and so on when he wasn’t there, and I won’t 
have to repeat it over and over again? 

Presiding Examiner: Yes, you might. 

Mr. Jansky: All right. 

Presiding Examiner: I believe there was a pending ques- 


tion. 
The Witness: Yes, that is correct. 


By Mr. Finch: 


Q. From two to six, I believe we are directing ourselves 
to. A.I have answered as to the number of points, seven 
versus twelve. 
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Q. Then the question that was still before you, I believe, 
was was there any reason why there were not more made? 
A. Yes. there is a Taleott Mountain which rises between 
Points 9 and 10. One measurement was actually made on 
the road near the summit of that mountain, Point No. 10. 
In between it is pretty bleak. Then there is nothing but 
one trail in between 
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Points 14 and 15. I cannot tell you as to why measure- 
ment was not made in there which might have put it at 
less than the six-mile interval. 

Q. From six miles on out then to twenty miles, how 
many measurements should have been made and how many 
measurements were made? A. Seven should have been 
made, and the total number made was eight. 

Q. And from twenty miles on out to the end of this 
radial, to forty miles? A. Nime. 

Q. Nine additional were made? A. Yes, sir. 

Mr. Finch: I have no further questions, Madam Exam- 
imer. 

Presiding Examiner: Is there any recross? 

Mr. Jansky: Just one question. 


By Mr. Jansky: 


Q. You were using the word ‘‘obstruction” both elec- 
trieally and physically? A. I didn’t differentiate. 

Q. But you referred to both electrical obstructions and 
physical obstructions, is that right? A. Yes. 

Q. Look at page 27. A. Yes, sir. 
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Q. You see Points 5 and 6? A. Yes, sir. 

Q. They are intersected by a transmission line, are they 
not? A. The transmission line passes between them, yes, 
sir. 
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Q. And would that not cause an electrical obstruction 
of measurements at that proximity? A. Mr. Jansky, it de- 
pends upon the height of that line. I am not familiar with 
it. Normally we try to stay at least ten times the height 
of a transmission line away from a line, and then not only 
that but take the precaution to see that there is a good 
null on the loop of the field intensity. 

Q. But you haven’t seen that transmission line, have 
you? A. No, sir. 

Mr. Jansky: Thank you. That is what I want. I have 
nothing further. 

Presiding Examiner: Does the Broadcast Bureau have 
anything further? 

Mr. Finch: Nothing further. 

Presiding Examiner: Is there any redirect? 

Mr. Holtz: No. 

Presiding Examiner: You may be excused, but I would 
like to have you come back and answer the objections 


made by the intervenor or the Broadcast Bureau. 
Mr. Holtz: As I understand, the procedure is that there 
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will be an expert witness placed on the stand by the re- 
spondent as well as by the Broadcast Burean, and then do 
I have an option or do you wish him to return to the stand 
then? 

Presiding Examiner: If there are any questions that they 
raise, I would like for my benefit for him to come back on 
the stand. 

Mr. Jansky: We may be perfectly satisfied to rest with 
the examination of Mr. Finch. We may not put a witness 
on the stand. That I will tell you when we get back. 

Mr. Holtz: You mean I will have to sweat it out. 

Presiding Examiner: If you do, I suppose that the 
Broadcast Bureau would like to have you put on—at least 
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I would like, if you are going to attack the measurements 
by this engineer, | would like to have your engineering tes- 
timony go on before the Broadeast Bureau puts its engi- 
neer on, so that the Broadcast Bureau can answer any 
questions which may be raised by your engineer’s testi- 
mony. You see, I am at a disadvantage. When I try to 
write a decision, I don’t have engineers at my right hand 
and I have got to get all the engineering here at the hear- 
ing. When the Commission writes a decision, they have 
expert engineers who can even make recomputations of 
engineering data, because I believe in a recent case the 
court said that was all right for them to do that, but since 
the Examiner does not have an expert engineer to recom- 
pute engineering and decide what is the right answer, I 
want to hear what the experts of each one of the 
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parties have to say about it, and I will have to rely on 
their opinions and study the facts myself to arrive at a 
conclusion. 

Mr. Holtz: Then at two o’clock when we come back we 
will have Mr. Jones on the stand, I take it. 

Mr. Jansky: I said I didn’t know. 

Presiding Examiner: If you decide to put him on. 

Mr. Jansky: That is correct. 

Presiding Examiner: Do you want to come back at two? 

Mr. Finch: Two-thirty will be fine. I may be able to 
write another pleading before we get back. 

Presiding Examiner: We will recess then until two- 
thirty. 

(Whereupon, at 12:45 o’clock, p.m., a recess was taken 
until 2:30 o’clock, p.m., of the same day.) 
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Tr. A-172 
AFTERNOON SESSION 
2:30 p.m. 


Presiding Examiner: You may proceed. 

Do you desire to put on expert engineering testimony? 

Mr. Jansky: First one question. On the basis you remem- 
ber that we asked for the right to check spacing on WHODH, 
and spacing between the elements is 386 feet. There are 
three elements. Now, I don’t know what the rule means, 
whether it is the spacing between the elements or one radial 
into the other. I just don’t know. However, of course, if 
you use the 386 feet, then ten times that is 3860, which is 
less than a mile. If you use the spacing from one extreme 
to the other, it is the 772 feet that the Broadcast Bureau 
referred to. The rule says spacing between the elements 
of a directional array. Now, I don’t know what is meant 
by that. 

Presiding Examiner: Does the Broadcast Bureau know? 

Mr. Finch: I have my engineer checking that, but I be- 
lieve the Commission’s interpretation is clear that it con- 
siders the space between the outer elements. In other 
words, if you have a three tower array, it would be the 
spacing between one and three. 

Mr. Jansky: I am not going to quarrel with Mr. Finch. 
I know of no ruling by the Commission on the matter. 

The other aspect of the matter, after considering Mr. 
Finch’s cross examination of Mr. Kennedy and the status 
of the record, Interstate Broadcasting Company is satisfied 
that the rule was not complied with and that there is no 
probative evidence as to reasons why not, and we are not 
going to offer 
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any testimony. 
Presiding Examiner: You do not desire to avail yourself 
of the opportunity to put on an expert engineer to give 
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his opinion that the measurements are not in keeping with 
the rulest 

Mr. Jansky: I just said we are not going to offer a wit- 
ness. 

Presiding Examiner: Because you will undertand I can’t 
rely on the statements of counsel as testimony in the rec- 
ord. When it comes to deciding whether it is in keeping 
with the rule or not, I will be influenced largely by the testi- 
mony of expert engineers, and I want to afford you full 
opportunity if you desire to challenge it to do so through 
an expert engineer. 

Mr. Jansky: I understand the decision will be based 
upon the record testimony. 

Presiding Examiner: Then you do not desire to put in 
any testimony? 

Mr. Jansky: I see no necessity for doing so. 

Presiding Examiner: Very well. Will Commission coun- 
sel put the Commission engineer on? 

Mr. Finch: I am sorry, Madam Examiner. 

Presiding Examiner: Would you put on the Commission 
engineer? 

Mr. Finch: I would like to make a statement for the 
record first, Madam Examiner. If Mr. Jansky had offered 
an expert, I would have objected. It is the Bureau’s posi- 
tion that a question of whether or not these measurements 
are in substantial compliance 
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with the Commission Rules is strictly a legal determina- 
tion. We have to rely on the good judgment of the Exam- 
iner and counsel to interpret the rule. The question of sub- 
stantial compliance is strictly a legal question. If you are 
going to direct a question as to whether or not there are 
sufficient measurements here to base an analysis on, that 
would be indeed an engineering question, but whether or 
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not there is substantial compliance with the rule is strictly 
a legal question. 

The Commission has recently called an engineer to task 
for trying to interpret the rule and getting the client into 
trouble. 

Presiding Examiner: In which case? 

Mr. Finch: The Twin Cities case, in which the Colliers 
Publishing Company was informed by an engineer they 
could operate on a 24 hour a day period, and it turned out 
the Commission was not of the same mind. 

Presiding Examiner: Could you cite me the decision? 

Mr. Finch: Well, that is in hearing status now, Madam 
Examiner. There is no decision on it yet. 

Presiding Examiner: What are you referring to, a 
memorandum opinion and order? 

Mr. Finch: I believe it would just be the order designat- 
ing the case for hearing. 

It is a forfeiture case under the new rules. I don’t know 
whether that came in with a consent decree, that they are 
in the wrong and are paying the fine, or whether they are 
proceeding at 
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this stage. I would have to determine that. If you want 
to take a short recess, I will do that. 

Presiding Examiner: Is Commission counsel prepared 
to go on the stand and give a legal opinion as to what the 
rules require and whether this is in compliancet 

Mr. Finch: No, Madam Examiner, I am not. I think I 
can do that just as well from where I am sitting right now. 

As far as interpretation of the rules goes, I would say 
whether or not this is substantial compliance is something 
that counsel for the parties should direct themselves to 
at the time of proposed findings. I don’t think it is any- 
thing that requires any testimony under oath by any coun- 


299 


(Tr. A-175) 


sel in this proceeding. Now, if you would like to question 
Mr. Toth as to whether or not in his good judgment there 
are sufficient measurements on the radials measured to 
make an analysis, period, I have no objection to that, but 
for you to ask him whether or not they are in substantial 
compliance with the Rule, I would object to that because 
that is a legal determination. 

Presiding Examiner: You don’t think that engineers 
should express any opinion on whether measurements are 
made in substantial compliance with the rules? 

Mr. Finch: Not his interpretation of the rule, Madam 
Examiner. 

Presiding Examiner: You didn’t object when the engi- 
neer for the applicant was asked this morning and he 
testified that 

Tr. A-176 
in his opinion it was in compliance. 

Mr. Finch: Madam Examiner, I would have objected. In 
fact, I asked counsel during the recess whether or not he 
had indeed asked that question. At that time I was in con- 
ference with my engineer and I missed the question. It 
was negligence on my part. 

Now, for Mr. Kennedy to resume testimony and state 
that in his opinion there are sufficient measurements to 
base his analysis on as to what the conductivity of this 
terrain is is one thing, but for him to get up and state that 
his client is in substantial compliance or his measurements 
are in substantial compliance with the rule, I think is a 
question which should not have been allowed. 

Presiding Examiner: Well, it was asked and answered. 

Mr. Finch: It was asked and it was answered. 

Presiding Examiner: Are you moving to strike? 

Mr. Finch: I would move to strike the answer as far as 
it relates to whether or not his measurements were in sub- 
stantial compliance, yes, Madam Examiner. I believe it 
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was a double barreled question and directed to measure- 
ments on all three stations. At that time I was trying to 
check all three stations in preparing myself for cross, and 
I did miss the import of the question. 

Mr. Holtz: Madam Examiner, I am most appreciative 
of Mr. Finch’s position, particularly in view of the fact 
that if 

Tr. A-177 

Commission engineer were to answer a question of that 
type, it might imply taking a position which the Broadcast 
Bureau counsel obviously does not desire to be in, an ad- 
versary position in the proceeding. I do not, however, be- 
lieve that when I call to the stand as Grossco’s witness, 
whom we hold forth as an expert, he can certainly be quali- 
fied, that a question of that type is improper. In fact, I 
think it is to be expected and to be hoped for. 

Presiding Examiner: Do you agree with Broadcast Bu- 
reau counsel that you can’t rely on the opinion of an expert 
engineer to determine whether there is substantial compli- 
ance with the Commission rule, but that it is purely a legal 
question? 

Mr. Holtz: I would agree with Broadcast Bureau counsel 
that it is an interpretative question, but I believe that an 
engineer practicing with the rules daily must by his own 
work, his familiarity with the rules, must have his own 
interpretive rules and guidelines to determine whether or 
not his work in the files complies with what he interprets 
the rule to mean. So we are talking about fish and foul 
here, really, when he talks about a legal opinion for an 
engineer to give that is understandable, particularly from 
the Broadcast Bureau viewpoint. I don’t think it would be 
improper at all under any circumstances for our engineer 
to tell us what his interpretation of the rule is because he 
has indicated how he works with the rules and what he 
has done to comply with the rules. I think our answer in 
the 
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testimony of Mr. Kennedy is quite proper, and I think 
possibly Mr. Finch will agree because of the different 
position of the engineer and the parties for which they are 
testifying, therein lies the difference. 

Mr. Finch: I cannot concur with everything Mr. Holtz 
has just stated for the record. 

Presiding Examiner: Well, I shall deny the motion to 
strike because it seems to me that the courts have indi- 
eated that the Commission should rely upon its expertise, 
which certainly rests in the engineering staff, in adminis- 
tering and interpreting its engineering rules, and therefore 
I cannot agree that the opinion of an expert engineer is 
worthless in determining whether there has been substan- 
tial compliance with the rule or not, and I will renew my 
request that the Broadcast Bureau place the Commission 
engineer on the stand and have him state in his opinion 
whether or not the engineering which has been offered in 
evidence is in substantial compliance with the Commis- 
sion’s Rules in his opinion. 

Mr. Finch: Madam Examiner, I could put him on the 
stand, but I could not put him on the stand for the legal 
interpretation of the rule, and to me substantial compli- 
ance is a legal interpretation. Now, if you would like to 
have me put him on the stand and make a statement as to 
whether or not there are enough points measured here for 
him to make an analysis under the rule, fine, but whether 
or not, if you want to direct the question to 
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him whether or not the measurements are in substantial 
compliance, I cannot offer him for that purpose. 
Presiding Examiner: Well, I will direct a question to 
him, and I request that he be produced under the authority 
of the Commission’s Rules, which give the Examiner au- 
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thority to call for evidence upon any subject. If the Com- 
mission engineer does not feel qualified to answer the ques- 
tion and doesn’t know the answer to it, he may so state, 
but I certainly want to exhaust that avenue to help me 
in writing the decision, since the Examiner does not have 
expert engineering assistance to help her in writing deci- 
sions as the Commission does. 

Mr. Finch: May I have a conference, Madam Examiner? 

Presiding Examiner: Yes. 


Whereupon, 
Frank Toth 


was called as a witness, being first duly sworn, was exam- 
ined and testified as follows: 


Direct Examination 
By Mr. Finch: 


Q. Would you state your name, please? A. Frank Toth. 

Q. Where are you employed, Mr. Toth? A. I am em- 
ployed in the Broadcast Bureau, Hearing Division, Federal 
Communications Commission. 

Q. And how long have you been so employed? 
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A. I have been in the Hearing Division since 1957. 

Q. And where were you employed prior to that time? 
A. I was on the Commission’s processing line from 1952 
to 1957. 

Q. How many years have you had in total with the Com- 
mission? A. I have been with the Commission since 1940, 
with the exception of two years during the war. 

Mr. Finch: Will you concede qualifications, Mr. Jansky, 
and Mr. Holtz? 
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Mr. Jansky: What, to testify as an expert? 

Mr. Finch: Qualifications of the witness. 

Mr. Jansky: I want to know what he is qualified for? 

Mr. Finch: 1 will qualify him as to whether or not there 
are sufficient points measured for him to make an analysis 
of the measurements. 

Mr. Jansky: For Mr. Toth to make an analysis? 

Mr. Finch: That is right. 

Mr. Jansky: I am not going to object to his testimony. 

Mr. Finch: Do you concede the qualifications to answer 
that question? 

Mr. Holtz: I am not going to object to his testimony. 

Mr. Finch: I get my neck a little bit stiff, and I can’t 
quite hear you. 

Presiding Examiner: Do you concede his qualifications 
to answer that question as an expert engineer? 
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Mr. Jansky: Well, it is a difficult question for me to un- 
derstand in the first place, but I am not going to object to 
bis testifying as such. 


By Mr. Finch: 


Q. Mr. Toth, in your judgment has the applicant Grossco, 
Inc. submitted sufficient measurements on each of the three 
radials measured on each of the three stations under dis- 
enussion this morning for you to make an analysis of those 
measurements as to what the conductivity along those 
radials is? A. I have examined the measurements. In my 
judgment there is a sufficiency of measurements to establish 
a ground conductivity showing on the three radials, and 
also the inverse field. 

Mr. Finch: I have no further questions. 

Mr. Holtz: No questions. 
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Cross Examination 
By Mr. Jansky: 


Q. I have only one question. Have you made an inde- 
pendent analysis of these measurements to determine the 
inverse field? A. No, I have not. 

Mr. Jansky: I have nothing further. 

Presiding Examiner: The Examiner would like to ask 
a question. Are you familiar with the Commission’s Rules 
Section 3.186, and what was the other section you relied on? 

Mr. Holtz: 3.152 and 3.186. 

The Witness: Yes, I am. 
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Mr. Finch: Before the witness answers, I would like to 
caution him. I would like to interpose an objection after 
you finish your question. 

Presiding Examiner: Very well, you can hesitate a mo- 


ment and let counsel have an opportunity to object. 

Do you have an opinion as to whether or not the meas- 
urements which have been offered in the applicant's ex- 
hibits are in substantial compliance with those two sec- 
tions of the rules? 

Mr. Finch: I object, Your Honor, on the grounds here- 
tofore stated, and I trust I have a continuing objection 
to the question. 

Presiding Examiner: Yes, and I will overrule the objec- 
tion. 

The Witness: In my opinion there is. 

Presiding Examiner: There is what? 

The Witness: There is a sufficiency of measurements to 
establish substantial compliance with Section 3.186 of the 
Rules. 

Presiding Examiner: Is there any respect in which these 
measurements do not fully comply with the provisions of 
those rules? 
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The Witness: Well. the close in measurements do not 
strictly comply with the rules, but there is a sufficiency of 
measurements further out on the radial to make up for the 
lack of measurements close in, and I might point out to 
you in Section 3.186 that 18 to 20 measurements are speci- 
fied by the Commission on each radial as a standard. 

Presiding Examiner: But in your opinion the facts in 
this 
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case justify making fewer measurements? 

Mr. Finch: Madam Examiner. 

Mr. Jansky: Pardon me. May I have that question read 
back! 


(Question read by the reporter.) 


Mr. Finch: Again, for clarification, Madam Examiner, 
is that question premised on the condition that there are 
less than 18 or 20 measurements on each of these radials? 

Presiding Examiner: Yes, and on the testimony about 
the obstructions. 

Mr. Finch: We are getting into two different questions. 
I believe Mr. Kennedy already testified this morning as 
to the number of measurements on each of these radials. 
I believe if you examine the exhibit which has been desig- 
nated as Grossco Exhibit 101 that you will find that on each 
of these stations there are in excess of 20 measurements 
on each of these radials. Now, if you are directing yourself 
to the lack of the number of measurements between the .U 
to 2 miles out, every tenth of a mile, you take into consider- 
ation the caveat on spacing, on directional array and on 
height on single antennas. That is another question. 

Presiding Examiner: That is what I had in mind. 

Mr. Finch: You were directing yourself up to two. 

Presiding Examiner: Thank you for the clarification. 
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The Witness I wasn’t in the area, but Mr. Kennedy’s 
description as to why measurements couldn’t be taken 
satisfies 

Tr. A-184 
me. 

Presiding Examiner: You do agree that the rules permit 
some latitude in deciding where and how many measure- 
ments to take? 

The Witness: I believe it does. 

Presiding Examiner: You say that the Examiner would 
be justified in relying upon the factual information devel- 
oped in Exhibit No. 101 and 101-A? 

The Witness: Yes, ma’am. 

Presiding Examiner: Is there any cross examination on 
the Examiner’s question? 

Mr. Jansky: Just a minute. 


By Mr. Jansky: 


Q. Is it not true, Mr. Toth, that Rule 3.186 contemplates 
and states that measurements should be taken for the pur- 
pose of determining the inverse field of an antenna at cer- 
tain specified locations and distances within two and six 
miles from that antenna, is that not true? A. Yes, it is 
true, but I think it makes an exception to that also. 

Q. Do not the exceptions apply under the rule only in 
case there is a showing that measurements could not have 
been made at the points preferred by the rule? A. That 
is correct. 

Q. And you are then relying upon the testimony of a raan 
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who admits he did not take the measurements and was 
not there in deciding that there was a reason for not tak- 
ing close-in measurements, is that correct? A. Yes. 
Mr. Finch: I trust I have a continuing objection to Mr. 
Jansky’s questions, too. I offered him for one question 
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and for one purpose, and | want to make clear that it was 
not just to the Examiner's further questions, but also to 
eress on the Examiner's question. 

Presiding Examiner: Very well. 


By Mr. Jansky: 


Q. You have not made an independent analysis of these 
measurements for the purpose of determining the inverse 
field of WHDH, WCCC and WBAZ? A. No, but may I 
state the reason why? 

Q. That is up to your counsel, Mr. Toth. You have not 
made such an independent survey? A. No, sir, I have not. 

Mr. Finch: I believe he has already stated that, Mr. 
Jansky. 


By Mr. Jansky: 


Q. Since you are being called to give opinion testimony 
about the meaning of these rules, Mr. Toth, does the word 


**obstruction”” as used in this rule—— 

Mr. Holtz: Pardon me, Mr. Jansky. Let’s go back one 
question. You asked the question and the witness re- 
sponded and 
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said that he would like to tell you why. He is entitled to 
explain his answer because you asked the question. Does 
the witness wish to explain his answer? 

Presiding Examiner: If you want to ask him that, you 
may do so on redirect. 

Mr. Holtz: The question was asked, Madam Examiner. 
He should be entitled as a witness to explain his answer, 
if he has an explanation. 

Mr. Jansky: We could argue that for years, Mr. Holtz. 

Presiding Examiner: I think if you desire to have an 
explanation in the record, you could very simply ask him 
that on redirect, whatever it is. 


308 


(Tr. A-187) 


Mr. Finch: I think he directed the question to counsel. 
Would you like to know why, and we haven’t had a response 
from counsel. We had another question. If counsel doesn’t 
want to know why—— 

Presiding Examiner: I think we can let that matter rest. 
If anybody wants to know why they can ask the question. 


By Mr. Jansky: 


Q. Does the word ‘“<ynobstructed”’ as it appears in 3.186 
(a)(1) where it appears in two places, refer to electrical 
obstruction or phyical obstruction or both? A. My per- 
sonal interpretation of that would be not electrical obstruc- 
tions. 

Q. It would not be electrical? 
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A. Right. 
Q. Then it would just be physical? A. Right. 
Mr. Jansky: I have nothing further. 


By Mr. Holtz: 


Q. Now, Mr. Toth, in answer to questions directed to 
you by Mr. Jansky as to whether you had made, I believe— 
and you can correct me, Mr. Jansky, if I paraphrase your 
question—an independent analysis of these measurements, 
and you indicated no, and you indicated a desire to tell 
why. Will you please give us that explanation? A. I ex- 
amined the analysis of the measurements, and in my opin- 
ion they looked reasonable so I did not reanalyze them. 

Presiding Examiner: Are there any other questions of 
this witness? If not, you may be excused, and thank you 
very much. (Witness excused.) 

Mr. Finch: I believe we have several questions still 
pending for Mr. Kennedy, questions that were held over 
from this morning that we wanted him to get answers on, 
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one that was raised by Mr. Jansky and two or three by 
the Broadeast Bureau. 

Mr. Holtz: I was under the impression Mr. Kennedy 
was exensed unless we brought him back. 

Presiding Examiner: I believe the Broadcast Bureau 
did ask him. 

Mr. Kennedy: The Broadcast Bureau did ask for some 
questions 
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which I said I would bring back after the lunch hour. I 
don*t remember Mr. Jansky’s. 

Mr. Finch: I believe you said you would check on the 
height of the transmission line. 

Mr. Kennedy: I said I didn’t know it. I don’t know that. 
Mr. Jansky asked me to check it, if I recall. 

Mr. Jansky: No, I would rather have the record show 
he didn’t know. 

Presiding Examiner: Take the stand, Mr. Kennedy. 


Whereupon, 


Robert E. L. Kennedy 
resumed the stand and testified further as follows: 
Cross Examination (Resumed) 
By Mr. Finch: 


Q. I believe our questions were as to the dates and times 
of days that the measurements were conducted. A. That 
is correct, sir. Measurements on WCCC in the direction of 
WBAZ were made on January 11, 1960, between the hours 
of 9:40 a.m. and 2:20 p.m. 

Measurements on WBAZ in the direction of WCCC were 
made on Tuesday, January 12, 1960, between 10:45 a.m., 
and I cannot give you a definite time of the conclusion of 
those measurements. The last note that I have is at 2:55 
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p.m., and there were ten measurements made beyond that 
time. I would assume that being roughly 3:00 o’clock in 
the afternoon, they would be finished 
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before five. Noting the distance between the measure- 
ments, they went from 27 miles to 50 miles, so two hours 
would be ample time to do that. 

Wednesday was a lost day. We tried to make some 
measurements on WCCC in the direction of WHDH, but 
because of co-channel interference these measurements 
were indeterminate, inconclusive and of no value what- 


soever. 

The measurements on WHDH were started on Thurs- 
day, January 14, 1960, beginning at 8:55 am., and they 
ended up before 2:15 p.m., because at 2:15 we tried to make 


those measurements on WCCC, but because of the location, 
I believe, of a station at Providence, Rhode Island, and 
the loop orientation, we could not make measurements 
without a beep being received between the two stations 
which rendered the measurements of no value. These were 
taken from the original field notes of the engineer who 
did the work. 

There was one other question, the date of calibration. I 
forgot to get that. Could I submit that this afternoon? 

Q. Could you get that information over the phone per- 
haps? I think you made the statement that as a matter. 
of course you calibrated every six months. A. That is 
correct. One meter out of three is calibrated at least 
every six months, and then the others are checked against 
it, so that we don’t have each one calibrated each six 
months unless there is some suspicion that the meter may 
be out 
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of calibration. 

Q. I think your answer is satisfactory, Mr. Kennedy. 

I just wonder if Mr. Jansky has any questions along that 
Ine because I want to have a complete record here when 
we come to write proposed findings. It would be a simple 

natter for you to call and ascertain when was the last 
time that instrument was calibrated. A. That instrument 
happens to be in Lafayette. Indiana, at the moment. 

Mr. Holtz: You will concede— 

Mr. Jansky: I am not called upon to concede. I am not 
asking any questions. It seems to me a most peculiar situ- 
ation here. if I may say so. My position is not one of sus- 
taining burdens for the applicant. That is their burden. 

Mr. Finch: Madam Examiner, are you anticipating clos- 
ing the record at this time? 

Presiding Examiner: If there is no reason not to, I ex- 
pect to. I don’t think the pending petitions would keep me 
from closing it if you can finish all the evidence on the 
issnes that are before me today. I contemplate closing it. 

Mr. Finch: I will leave it to the applicant’s own discre- 
tion whether or not he wants to supply the date of calibra- 
tion for the record at sometime in the near future or 
whether he is willing to stand on the fact that Mr. Ken- 
nedy has testified that as a matter of course they calibrate 
every six months. 
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Mr. Holtz: In view of Mr. Kennedy’s testimony as to 
the frequency of the checks and the frequency of the use, 
I will stand upon his statement that the instrument was 
properly calibrated. 

Presiding Examiner: Very weil. 

Mr. Finch: There is no requirement in the rules that 
they be calibrated any specific period of time, I presume. 
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Presiding Examiner: Are there any further questions of 
this witness? 

Mr. Jansky: I have none. 

Presiding Examiner: If not, you may be excused. 

Mr. Jansky: Madam Examiner, I did want to point out 
one thing with respect to the objection I made this morn- 
ing concerning population data. I think it is proper to take 
notice of the nature of judicial notice in support of my 
objection that the census data for 1960 is contained in a 
pamphlet entitled ‘‘United States Cenus Population 1960 
—State of Connecticut.” It shows, for example, that the 
population of the urbanized area of Hartford has increased 
by 27 percent, from 300,000 to 381,619. The population 
of the City of Hartford, on the other hand, has decreased 
from 177,397 to 162,178. I merely cite those figures to sup- 
port my objection that the 1950 population data is not ma- 
terial or relevant to the issues as drawn in the hearing 
notice. 


Mr. Holtz: And that data is not to be construed in any 
way, 
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shape or form as evidence. 

Presiding Examiner: It is not what? 

Mr. Holtz: To be considered as evidence other than just 
argumentation of counsel. 

Presiding Examiner: You can take official notice of cen- 
sus figures at any time if they are relevant and material. 

Mr. Holtz: Madam Examiner, at this time I will again 
renew my motion that Exhibits 101, 101-A and 101-B be 
received in evidence with that designation. 

I also wish the record to reflect that we have made copies, 
pursuant to the Examiner’s request, made copies available 
to the reporter as well as personally handed one to Mr. 
Jansky. 

Presiding Examiner: Very well. I am now prepared to 
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rule. and I will overrule the objections to Exhibits 101 and 
101-A and they are admitted in evidence. 


(Exhibits Nos. 101 and 101-A (Grossco) were received 
in evidence.) 


Mr. Jansky: I don’t know whether it is necessary for 
me to show an exception or not, but I do want the record 
to so indicate. 

Presiding Examiner: Very well. Did you have some 
other exhibits to offer? 

Mr. Holtz: Yes, Madam Examiner: I have additional 
exhibits which all the parties have reached a stipulation 
of. That is Exhibit 102. 
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Presiding Examiner: This is what was marked as Ex- 
hibit 2 in the previous hearing? 

Mr. Holtz: Yes. It consists of a seven page letter ex- 
ecuted by Julian Gross as President, addressed to Berk- 
shire Broadcasting Corporation, dated March 18, 1960. 

Presiding Examiner: Is the affidavit also a part of that, 
a two page affidavit? 

Mr. Holtz: Yes, ma’am. It is attached to it by staple. 

Presiding Examiner: Is there any objection to Exhibit 
1021 

Mr. Jansky: No objection. 

Presiding Examiner: Hearing none, it is admitted. 


(Exhibit No. 102 (Grossco) was received in evidence.) 


Mr. Holtz: Exhibit 103 is a two page document reflecting 
the statistical information concerning area manufacturing 
evidence such as you would normally associate with a 307 
(b) exhibit. 

Presiding Examiner: Jt may be so marked. 


(Exhibit No. 103 (Grossco) was marked for identifica- 
tion.) 
314 
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Presiding Examiner: Is there any objection? 

Mr. Jansky: To what issue is this exhibit directed? 

Mr. Holtz: Well, I don’t have the issues in front of me, 
but I would imagine it is the 307(b) issue. It has to be. I 
can make very sure for you in just a second. I can con- 
ceive of no other reason for it being produced. 

Mr. Finch: I believe the Bureau would object to Exhibit 
103 on the grounds of relevancy and materiality in the 
light 
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of the Examiner’s ruling this morning that 307(b) was 
no longer applicable in the light of Berkshire’s petition 
to dismiss. 

Presiding Examiner: That only goes to the 307(b) issue 
between Berkshire and Grossco. You still have the inter- 
ference to other stations, and I believe the Commission 
last stated that 307(b) is always involved whether it is 
specifically in issue or not as long as you have an appli- 
cant causing interference to an existing station. Is that 
the purpose? 

Mr. Holtz: Yes, that is correct. 

Mr. Roycroft: On the occasion of the prehearing the sep- 
arate identity of the Hartford and West Hartford area 
was retained in the hearing, which is a quasi 307(b) ques- 
tion certainly. 

Mr. Holtz: My notes still reflect, ‘Mr. Jansky, Exhibit 
3, okay.’’ I have here ‘‘surprise.”’ 

Mr. Jansky: I am not objecting. 

Presiding Examiner: I believe the Broadcast Bureau 
was the one who objected. Do you want to withdraw your 
objection? 

Mr. Finch: The problem the Bureau is in is that we 
seem to be in a little bit of a legal limbo on just where 
Berkshire is. 
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Presiding Examiner: Well. doesn’t the Grossco applica- 
tion cause interference to some other existing stations? 

Mr. Holtz: Yes, ma’am. 

Presiding Examiner: Well. therefore wouldn’t it be 
relevant on that if for no other reason? 
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Mr. Finch: I believe the Bureau can allow it to go in 
for the limited purposes since it was alleged here that 
there was interference to an existing station and this would 
be something the Commission would want to consider in 
making its determination whether a grant would be in 
the public interest. 

Mr. Jansky: I am not objecting to the exhibit, but do I 
understand on an interference issue evidence of this kind 
is considered by the Bureau to be relevant. Under the 
307(b) issue the order of the petition denying our peti- 
tion to enlarge recognizes that the 307(b) issue is still in. 

Presiding Examiner: The Commission has stated that 
whenever an application causes interference to another 
station 307(b) is involved, whether specifically put in issue 
or not. They have said that in decisions, because you 
can’t get around the fact that you have to decide whether 
the service to be lost by interference outweighs the gain 
in service. 

Mr. Finch: I stated for that limited purpose the Bureau 
will go along with it. 

Presiding Examiner: Also, why didn’t we have in here 
an issue about whether Hartford was—— 

Mr. Roycroft: Yes, that was added, Madam Examiner, 
upon one of the orders subsequent to the issuance of the 
order of designation and was related to, as I recollect, a 
number of similar issues directed to whether Natick and 
Deadham were similarly part of the Boston area. I have 
forgotten the date of 
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that order. Unfortunately, I am trying to find it. 

Presiding Examiner: I believe when we had the pre- 
hearing conference it was agreed that that was still in 
issue; that it was not mooted. 

Mr. Roycroft: I think the pertinent discussion on this 
point that we have just left is found on page A-40 of the 
original transcript at the bottom of the page, and there 
the Examiner noted that notwithstanding the presence or 
absence of a 307(b) issue, it is always pertinent where an 
interference situation exists. 

Presiding Examiner: Yes, apparently that issue was 
there. 

Mr. Finch. Madam Examiner, there was a memoran- 
dum opinion and order released April 22, 1960 enlarging 
and renumbering the issues, FCC 60-413. 

Presiding Examiner: Read Issue 12. 

Mr. Finch: Issue 12 was: ‘‘In the light of their location 
and urban and industrial characteristics and other relevant 
factors, to determine whether Hartford and West Hart- 
ford Connecticut, may be considered as separate communi- 
ties for the purposes of Section 307 (b) of the Communi- 
cations Act of 1934, as amended.’’ And Issue 13 was your 
straight 307(b) issue: ‘‘To determine in the light of Sec- 
tion 307(b) of the Communications Act of 1934 as amended 
which of the instant proposals would best provide a fair, 
efficient and equitable distribution of radio service.’’ 

Presiding Examiner: Yes, and then in the prehearing 
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conference I stated at page A-40: ‘‘In a discussion among 
the parties, then Issue 12 is still considered relevant and 
material, and I believe all parties agreed to that to deter- 
mine whether Hartford and West Hartford were the same 
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community.” Then I think we went on to find that the 
next issue was rendered moot. 

Mr. Royeroft: That was also a 307(b) issue, but it was 
cast in such a way as to be comparative between Berkshire 
and Grossco. 

Presiding Examiner: That was the one that was ren- 
dered moot. 

Mr. Finch: Do I understand Exhibit 3 is being offered 
to meet Issue 12 or 13 or both or either? 

Mr. Roycroft: Both because of the interference question 
as well. 

Presiding Examiner: Then Grossco Exhibit 103 is ad- 
mitted. 

(Exhibit No. 103 (Grossco) was received in evidence.) 

Mr. Holtz: Madam Examiner, as Exhibit 104 I have an 
affidavit executed by Julian Gross on the 19th day of Octo- 
ber 1960, concerning the facts of the merger between 
Grosseo and Berkshire applications. 

Presiding Examiner: Is there any objection to that? 

Mr. Jansky: Is that Exhibit 104? 

Mr. Holtz: Bight. 

Mr. Jansky: I have no objection. 

Presiding Examiner: Exhibit 104 is admitted. 


(Exhibit No. 104 (Grosseo) was received in evidence.) 
Mr. Holtz: All of the required copies of these exhibits, 
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102, 103 and 104, are already contained in the record. 

That concludes the presentation of the Grossco evidence. 

Presiding Examiner: Do we have in here the affidavit of 
Sol Robinson? 

Mr. Roycroft: That is attached to the agreement, 103, 
Madam Examiner, and/or 102, and it recites the expenses 
incurred. 

Presiding Examiner: I see. Is there anything further? 
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Mr. Finch: Those exhibits are not being resubmitted at 
this time, is that correct? 

Mr. Holtz: I resubmitted them, but I note for the record 
that the requisite number of copies were already in the 
record so that we would not have a duplication of them. 

Mr. Jansky: In the record of the de novo hearing? 

Mr. Holtz: In the record of the proceeding. 

Presiding Examiner: I think if you have them, I would 
like to make this complete. 

Mr. Roycroft: They will have to be supplied to the 
reporter. 

Presiding Examiner: Could you do that then because we 
get into a lot of complications with our dockets since this 
case was severed from a batch of other dockets and some 
of the papers are filed with the other dockets, and I think 
it would make a cleaner record and easier to handle if we 
had all of the exhibits that we have received in this de novo 
hearing physically in this new record. So you will supply 
those within a day? 

Mr. Roycroft: Yes. 
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Presiding Examiner: Very well. Is there anything fur- 
ther? 

Mr. Holtz: Nothing further, Madam Examiner. 

Mr. Jansky: I understand that the applicant Grossco, 
Inc. is through with its case. 

Mr. Holtz: Yes. 

Mr. Jansky: I have something, if I may, Madam Exam- 
iner. Recognizing the discussion that took place in the pre- 
hearing conference, if you will remember, I raised the ques- 
tion about the relevance of certain evidence on the issues 
as framed and also, as you know, we petitioned the Commis- 
sion for an enlargement of the issues, and the Commission 
denied that petition just last week and recited in the deci- 
sion or the memorandum opinion and order the fact that 
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these matters had been raised on the record, and that the 
Examiner had ruled the evidence which we had discussed 
would not be received and the Commission refused to 
enlarge the issues. 

I would like to mark for purposes of identification solely 
certain documentary material that we would have offered 
had we been permitted to do so, so that it may go along 
with this record, if I may. 

Presiding Examiner: You wish to make an offer of proof, 
in other words? 

Mr. Jansky: That is correct. 

Presiding Examiner: You may do so. 

Mr. Jansky: What exhibit number should I use for 
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identification purposes? 
Presiding Examiner: Do you want to start with 201? 
Mr. Jansky: 201. May I have just a minute to number 


them? 
Presiding Examiner: Yes, we will take a five-minute 
recess. 


(At this point a short recess was taken, after which the 
hearing was resumed.) 


Mr. Jansky: Madam Examiner, if Interstate Broadcast- 
ing Company had been permitted to produce evidence in 
the nature of the kind that it wanted to have introduced 
and requested the opportunity to introduce at the time of 
the last prehearing conference and you ruled that it would 
not be relevant, and if the Commission had enlarged the 
issues as requested, we would have produced as an expert 
Mr. Carl Jones, who would have testified that upon investi- 
gation and study he has determined the limits of the pri- 
mary service area of Radio Station WQXR as defined by 
Rule 3.11 of the Commission’s Rules and Regulations and 
as specified in Rule 3.182(f) of those same Rules and Regu- 
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lations, and that limits of WQXR’s primary service area 
would be as shown on Exhibit 201, which has been marked 
for identification as that, and it is the outer boundary as 
shown on that exhibit. 


(Exhibit No. 201 (Interstate) was marked for identifi- 
cation.) 


Mr. Jansky: Likewise, Mr. Jones would have testified 
that considering the grant of the application in Kingston, 
New York, to WBAZ and the pending application of Gross- 
co, Inc., File No. 
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BP 13141, and other pending applications that would affect 
or cause interference to Interstate Broadcasting Company 
within the limits of its primary service area. As shown on 
Exhibit 201 the areas of interference would be the cross- 
hatched or shaded areas shown on Exhibit 201, identified 
in the key thereon with respect to the file numbers of the 
various applications. 

I might point out that the computations of the primary 
service area of WQXR are based upon the definitions con- 
tained in the Commission’s Rules, and the limitation by 
atmospheric noise as ealeulated from Exhibit 109 of Docket 
6741, which is the clear channel proceeding, and the limit 
varies from 140 microvolts to 190 microvolts going around 
WQXR. 

Mr. Jones also would have testified as to the areas and 
populations within the WQXR primary service areas as 
shown on Exhibit 201, and the areas and populations within 
the various shaded areas shown on Exhibit 201, and those 
figures would be those set forth in what I have marked for 
identification as Exhibit 202. 


(Exhibit No. 202 (Interstate) was marked for identifi- 
cation.) 
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Mr. Jansky: For the purpose of information of all par- 
ties, the population data contained thereon is based upon 
the 1960 census. 

I would also point out that had WQXR been permitted 
to proceed in the manner I have described, it would have 
placed on the witness stand one Elliott M. Sanger, the 
Vice-President of 
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Interstate Broadcasting Co., Inc., the Executive Vice- 
President. I have marked for identification a written state- 
ment of what Mr. Sanger would have said. 

Presiding Examiner: This is 203. 

(Exhibit No. 203 (Interstate) was marked for identifi- 
cation.) 

Mr. Jansky: Also, we would have offered in evidence as 


supporting documentary evidence with regard to 203 the 
program description and guide for WQXR for the month 
of May 1961, which I have marked as Exhibit 204. 

(Exhibit No. 204 (Interstate) was marked for identifi- 
cation.) 


Mr. Jansky: I regret I do not have any more copies. I 
will supply the other copies to the other parties as I get 
them. I have two for the record and one for you. 

Presiding Examiner: Very well. 

Mr. Jansky: In addition, WQXR would have produced 
testimony by Mr. Sanger to indicate that the loss of cover- 
age WQXR, as shown on Exhibits 201 and 202, would have 
materially affected the competitive ability of WQXR in the 
New York metropolitan area with regard to the other Class 
1 stations operating therein. 

I have nothing further. 


(Tr. A-203) 


I ask that these exhibits that I have marked for identifi- 
cation be made a part of the record. 

Presiding Examiner: Well, you are not offering them 
in evidence. 

Mr. Jansky: I would offer them in evidence, but I know 
they would be excluded. 
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Presiding Examiner: You just want them marked for 
identification and included with the docket? 

Mr. Jansky: It is what WQXR would have sought to 
prove had it been permitted to do so. 

Presiding Examiner: They will be included with the 
docket as an offer of proof. 

Mr. Jansky: We have nothing further. 

Mr. Finch: I trust since there has been no offer other 
than for identification that there is no need to object. Our 
objections at the time of the prehearing conference will be 
carried forward. 

Presiding Examiner: Yes. 

Mr. Jansky: Maybe I ought to ask this right now. There 
are cases, in case you are not familiar with them, by the 
Court of Appeals that hold that where such as in a prehear- 
ing conference there has been discussion of this evidence 
and there has been a clear ruling with regard to its rele- 
vance, that it would not be relevant, there is not the neces- 
sity of making an offer of proof in order to preserve the 
evidentiary matter. If there is on the part of other parties 
an intent to object because we have not produced Mr. Jones 
on the witness stand, I will be willing to do so, or Mr. 
Sanger, to raise that in connection with our ability to use 
this evidence for appeal. I would like to know that right 
now. 

Presiding Examiner: This is not evidence. All this 
is 
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Mr. Jansky: In the nature of an offer of proof. 

Presiding Examiner :—it is your offer of proof. 

Mr. Jansky: That is correct. This is what we would 
prove had we been permitted to do so. 

Mr. Royeroft: In connection with the proffer, I would 
like to note that in the program booklet that Mr. Jansky 
has offered this shows that WQXR program service is 
available in the Hartford area through the agency of an 
affiliation with Station WCCC-FM, located in Hartford, 
Connecticut. 

Presiding Examiner: Well, as I take it all of this is just 
an offer of proof. 

Mr. Jansky: Do you want to make that in evidence, be- 
cause I would like to have the whole thing go on? 

Mr. Royeroft: No. I am just being a wise guy. 

Presiding Examiner: I understand nobody has objection. 
This will be included in the docket as an offer of proof. 
However, no ruling on the exhibits by me at this time is 
required. 

Mr. Jansky: I have nothing further. 

Presiding Examiner: Is there anything further to be 
offered? 

Then do you want to decide about filing proposed find- 
ings, or do you want to file them within the time prescribed 
by the rules? 

Mr. Holtz: Yes. 

Presiding Examiner: Do you want to file reply findings? 

Mr. Jansky: I would appreciate having more than twen- 
ty days 
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if I could. At least thirty days. 
Mr. Roycroft: The procedure that was followed on the 
occasion of the first hearing might be considered here. At 
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that time the Broadcast Bureau filed findings, and then the 
parties availed themselves of the right to file reply find- 
ings. That to me seemed to be an awfully sensible proce- 
dure, and I would recommend its use here, whatever supple- 
mental findings they think may be appropriate in the light 
of the subsequent record that has been made. 

Mr. Jansky: We expect to file findings, not the Broadcast 
Bureau. We expect to file findings. We have many legal 
arguments to be made. 

Mr. Finch: Mr. Jansky, do you still want to argue? 

Mr. Jansky: I guess I will be doing it for quite some 
time, Mr. Finch. 

Presiding Examiner: With an offer to provide for reply 
findings, too, if you desire. 

Mr. Jansky: I would appreciate thirty days at least. 

Presiding Examiner: Is thirty days agreeable with the 
applicant? 

Mr. Holtz: Yes. That is a preemptory setting with no 
continuance after the thirty days. 

Mr. Jansky: I hope there will be no necessity. 

Mr. Holtz: It will take a broken leg. 

Mr. Finch: If we take the full thirty, we are going to be 


Tr. A-206 
almost into August anyway. Of course, there is nothing to 
stop the Examiner from getting out her initial decision 
during the month of August if you anticipate you are going 
to be here. 

Presiding Examiner: I will be here part of that time. 
How long do you want for reply findings? 

Mr. Finch: I am thinking about proposed findings. 
Originally I thought I would file supplemental proposed 
findings. In view of the ruling this morning I don’t think 
we could characterize them as supplemental. They would 
have to be proposed findings. 

Presiding Examiner: I believe so. 
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Mr. Finch: Due to the cross examination this morning, 
I think we should direct ourselves to these measurements, 
all of which was silent in the other proceeding. We will 
endeavor to file proposed findings within the thirty-day 
period. I would like to know whether the applicant intends 
to file proposed findings or not. There had been some indi- 
cation before that he may. If you wish, you may wait and 
file reply findings. 

Mr. Holtz: We may what? 

Presiding Examiner: If the Broadcast Bureau is going 
to file proposed findings, you are going to file proposed 
findings? 

Mr. Finch: We are going to attempt to. 

Presiding Examiner: If they file proposed findings and 
you wait and file reply findings, that would be satisfactory 
with me. 

Mr. Holtz: That would be more expeditious. 
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Presiding Examiner: However, I understand respondent 
wants to file proposed findings. 

Mr. Jansky: That is correct. 

Presiding Examiner: And reply? 

Mr. Jansky: And reply, both. 

Mr. Finch: What day would you pick? 

Mr. Holtz: July 25th. 

Mr. Finch: I am trying to give you a break on a weekend 
if yon need a break on a weekend. 

Mr. Jansky: July 25, 1961. 

Mr. Holtz: That will permit you to work over the week- 
end. The 25th of July is on a Tuesday. That gives you 
the weekend. 

Mr. Jansky: That is agreeable. 

Presiding Examiner: And you want ten days for reply 
findings? 
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Mr. Holtz: I think we could file by August. 

Mr. Finch: I prefer we set this up with enough leeway 
that we are not going to have to go to the trouble of filing 
for continuances if we could. 

Mr. Holtz: August 1st, I believe we could have our reply 
in. 

Mr. Jansky: That isn’t ten days. 

Mr. Holtz: I know it is not. 

Presiding Examiner: Do you want until the 4th? Is 
that agreeable? 
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Mr. Holtz: All right. 

Presiding Examiner: Very well, then proposed findings, 
if parties desire to file them, will be filed by July 25th and 
reply findings, if any, by August 4th. Is there anything 
further today? 

If not, then the record is closed. 


(Whereupon, at 3:55 o’clock, p.m., the record was closed.) 
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Exhibit No. 202 Interstate 


Page 2 


TABULATION OF WQXR POPULATIONS AND 
AREAS—WQXR—NEW YORK, NEW YORK 


1560 KC—50 KW—DaA-2 


Contour Population Area (sq. mt.) 


Primary Service 14,157,422 13,530 
Interference from: 


WAPC 11,639 
WBAZ 100,393 
WBUX 149,928 
BP-11781 38,784 
BP-13141 86,407 
Total Interference 373,412 
Primary Service 
Interference-free 13,784,010 


Population based on 1960 Census of the United States. 
Cities having a population of 2500 or over and receiving 
less than 2.0 mv/m are not included. Areas determined 
by use of a planimeter. 


GAUTNEY & JONES 
RADIO ENGINEERS WASHINGTON, D. C. 


June, 1961 
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STATEMENT OF ELLIOTT M. SANGER 


My name is Elliott M. Sanger. I am Executive Vice 
President of the Interstate Broadcasting Company, Inc., 
licensee of WQNR and WQXR-FM, New York. I have 
been General Manager of the Interstate Broadcasting Com- 
pany since its founding 25 years ago, in 1936, and have been 
familiar with its program and business policies continu- 
ously over this period. 


WOQXR is the outgrowth of experimental station W2XR, 
which had its inception in the experimental laboratory of 
the late John V. L. Hogan, who was my partner in the 
founding of WQXR. As far back as March, 1929, Mr. 
Hogan was authorized to construct and operate an experi- 
mental sound and television station under the call letters 
W2XR. The sound channel was 1550 kilocycles, because 
at that time the broadcast spectrum from 1500 kilocycles 
to 1600 kilocyeles had not yet been opened to commercial 
broadcasting. This experimental station was used for the 
study of high fidelity broadcasting and of area coverage 
obtained in the range of 1550 kilocycles. In 1933 Mr. Hogan 
reported to the Commission his findings with respect to 
the transmission of high fidelity music and, as a result, the 
Commission, on December 19, 1933 (Public Notice No. 
9497), designated the 1530, 1550 and 1570 channels for 
experimental high fidelity broadcasting. 


The next year (January 16, 1934) application was made 
to the Commission to convert the W2XR sound channel 
and television station to the status of high fidelity broad- 
casting station, and after hearing held on April 5, 1934, 
such authorization was granted on April 20, 1934. 
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W2XR began regular operations on July 2, 1934. It had the 
first radio broadcast transmitter designed especially to 
broadcast music and speech with full realism and fidelity. 
The increasing interest in the technical and artistic ad- 
vantages of high fidelity broadcasting is now a matter of 
history, and some of the original work done by W2XR had 
a great influence on this development throughout the years. 
In May, 1936, the license of W2XR was transferred from 
Mr. Hogan, personally, to the newly-formed Interstate 
Broadcasting Company, Inc., with Mr. Hogan holding the 
controlling stock interest and the balance being held by me. 
The station’s commercial status began on December 3, 1936, 
when the call letters were changed from W2XR to WQXR. 
With the capital put into the business by Mr. Hogan and 
me at that time the station increased its power to 1,000 
watts. Its authorized power was increased to 5,000 watts 
on November 1, 1940; to 10,000 watts on November 1, 1941; 
and to 50,000 watts in March, 1956. Due to changes in 
assignment required by the North American Regional 
Broadcasting Agreement, WQXR’s frequency was changed 
from 1550 kilocycles to 1560 kilocycles on March 29, 1941. 

The program policies and the nature of its program and 
advertising service have hitherto been fully described to 
the Commission in the sworn testimony in many proceed- 
ings. Particular reference is made to the proceedings on 
the application of WQXR for 50 kilowatts in Docket No. 
8002. From the very beginning it has always been the sta- 
tion’s policy to concentrate on good music and factual news, 
together with 
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special public service activities. WOQXR is generally re- 
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garded as the pioneer commercial ‘‘good music’’ station. 
The formula upon which our program policy was based 
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and which has remained practically unchanged for 25 years 
may be summarized briefly as follows: 


A. To design every program so that it is either educa- 
tional, cultural, informative, entertaining or interesting, or 
a combination of these features. 


B. There is no need to tell the listener that the program 
is educational or cultural. Let him enjoy the program and 
judge it on its own appeal to him. 


C. Do not broadcast a sponsored program whose stand- 
ards fall below the level required of a comparable sustain- 
ing program. In other words, never do anything on a 
commercial program which would not be acceptable as a 
sustaining broadcast. 


D. The emphasis on ‘‘good music”’ is primarily on clas- 
sical, but it should not be exclusively that. There are 
many forms of good music in the lighter music field, but 
the station should avoid the blatant ‘‘popular’’ music which 
is so readily available elsewhere. 


E. Assume that the audience is intelligent and appre- 
ciates good things; never “talk down’’ to the audience or 
underestimate its cultural standards. 


349 


F. Keep your ear close to the ground to obtain audience 
reaction to programs and advertising. Give serious atten- 
tion to all audience reaction and use it as a guide in plan- 
ning broadcast schedules. 

G. The advertising policy of the station must always be 
in keeping with the program policies as outlined herein and 
must be of a character which will not conflict culturally with 
the station’s program structure. 

The program policy which which I have outlined is im- 
plemented by the WQXR Program Committee which meets 
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once a week to evaluate present programs and to plan for 
the future. This Committee is presided over by the Pro- 
gram Director and consists of myself, the Vice President 
in Charge of Sales, the Program Consultant, the Music 
Director, the Director of Recorded Music, the Director of 
Light Music, and the Promotion Director. The program 
schedule is determined by this Committee and is not altered 
except for an unforeseen contingency, such as an address 
by the President of the United States or a special event of 
vital public interest. The broad principle controlling the 
music programs broadcast by WQXR is that each program 
should be musically valid, representative of “the best in 
music’’ and presented in good taste. 

Throughout the years WQXR’s musical programming 
has included the performance of the greatest living artists 
and orchestras. In addition to bringing such artists direct- 
ly to its listeners, WQXR has a record and tape library of 
approximately 60,000 recordings. We are 
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constantly adding to our repertoire the best new records 
and tapes which are available, but we do not overlook the 
older, definitive versions which are so important to the 
true music lover. 

On July 25, 1944, The New York Times Company pur- 
chased 100% of the voting stock of Interstate Broadcasting 
Company, Inc., and the transfer of ownership was approved 
by the Commission. This change of ownership did not 
change the policies of the station, and I was retained by 
The Times as General Manager and have occupied that 
position ever since. 

The advantage of The Times’ acquisition of WQXR en- 
abled us to improve what was second only in importance to 
music, and that is factual news as an important ingredient 
of WQXR’s program formula. WQXR now broadcasts 
hourly news bulletins, using the wide news resources of 
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The New York Times as well as the several newsgathering 
agencies to which The Times subscribes. 

WQNXR broadcasts many important programs on a sus- 
taining public basis. I am proud to say that WQXR has 
just received the Peabody Award based upon a series of 
two-hour broadcasts which were inaugurated in 1960. These 
were to radio what the “‘spectacular’’ is to television. Their 
purpose was to highlight personalities and events of im- 
portance in the field of music and to call special attention 
to notable musical events or achievements. In the course 
of this series some of the people who appeared and dis- 
eussed and demonstrated their philosophies and ideas on 
music were the following: Pablo Casals, Leopold Stokowski, 
Artor Rubinstein, Brooks Atkinson, Moss Hart, Howard 
Hanson, Aaron Copland, Isaac Stern, Arthur Fiedler, Bruce 
Catton, and others. 
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WQXR was the first station in the East to broadcast 
binaural, or stereophonic, programs. These broadcasts 
started about nine years ago and were accomplished by 
using the facilities of WQXR and WQXR-FM. On live 
programs, of which WQXR has one or more each week, 
two separate sets of microphones, amplifiers, and two 
transmitters are used. One pick-up is broadcast by WQXR 
and the other by WQXR-FM. By means of properly placed 
AM and FM receivers the listener obtains the full realism 
of “2-ear’’ reproduction. 

WQ&R is interested in encouraging musical talent among 
young people. For that reason it has a program called 
““YWfnsical Talent In Our Schools’”’ which auditions young 
instrumentalists who are passed upon by a jury of dis- 
tinguished musicians, and where found qualified have the 
opportunity to broadcast over WQXR s0 the music-loving 
public may hear them. We also broadcast annually the live 
concert from Carnegie Hall which presents contestants for 
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the Leventritt Award, which is generally considered the 
most important musical prize offered in the United States. 
For many years WQXK has broadcast, live and by tape 
recordings, the weekly programs of the Boston Symphony 
Orchestra, the Boston ‘‘Pops’’ series and the summer con- 
certs from Tanglewood, in Lenox, Massachusetts. 

In addition to music and news, the station has presented 
as guest speakers on matters of general interest many out- 
standing people in special fields, including stage, screen, 
authors, poets, columnists, correspondents, fashion experts, 
home decorators, painters, etc. The use of our facilities is 
given free to civic and charitable groups and organizations 
in 
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connection with drives and campaigns for funds or member- 
ship. Frequently a special musical program is prepared 
by WQXR for the specific public service organization so 


that the appeal will be appropriate to the WQXR listening 
audience. 

As means of enabling our listeners to follow our broad- 
casts and to plan their listening intelligently, WQXR has 
issued a Program Guide ever since the first year of its 
existence. This Guide lists the programs and includes 
detailed listings of most of the music to be presented in 
the ensuing month. The subscription list for this booklet 
has grown from only a few hundred in 1936 to a present cir- 
culation of approximately 45,000 to which the listeners 
subscribe at $1.50 per year. In addition, about 2,500 com- 
plimentary copies are distributed each month to schools, 
libraries, advertising agencies and advertisers. A glance 
at a copy of the Program Guide for the month of May for 
each of the past ten years is graphic evidence of the con- 
tinuity of WQXR’s programming format and policy. 
WQXR also publishes other aids to listeners such as a 
listing of ‘‘This Month’s Stereophonic Broadcasts On 
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WQXR” showing which of the stereophonic programs are 
live and those which are produced through stereophonic 
tapes and/or recordings. About 75,000 different persons 
received these booklets in the course of a year. WQXR 
also publishes a pamphlet entitled ‘‘A Short Guide to Hi Fi 
and Stereo Broadcasting’’ which explains in terms readily 
understandable to the layman the details of these broadcast 
techniques. Thus far, about 20,000 people have asked for 
this booklet. 
353 


I should not close this statement without a reference to 
WQXR’s commercial practices and its commercial policies, 
which have been maintained in keeping with its program 
policies throughout the years. We are not averse to adver- 
tising—we encourage it, we work hard to get it, we believe 
in it, and our audience reacts favorably to it. WQXR has 
been able to continue its program policies because it has 
had sufficient commercial support to maintain its large staff 
of between 85 and 90 people. However, it has had to do an 
educational job with its advertisers which took many years 
to accomplish in order for the advertiser to realize that 
the advertising message must be in keeping with the quality 
programming of the station, the quality-minded audience, 
and the cultural tastes of its listeners. We have had re- 
strictions upon the accepting of any advertising which we 
have felt was not appropriate for living room environment. 
This bars a number of products which we have felt were 
unsuitable for WQXR. We long ago decided that whereas 
a product or service might be perfectly acceptable, its meth- 
od of presentation to the audience might not. For that 
reason we have refused hundreds of thousands of dollars 
of advertising because it was presented in a blatant or 
raucous manner, or by singing or musical jingles which we 
did not consider in keeping with the program background 
of the station. As a result, advertisers have cooperated in 
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giving us the kind of copy which is suitable to WQXR and 
which, therefore, I am glad to say, has been most productive 
for our sponsors, many of whom have been with us for 
years. WQXR, at its own expense, frequently creates spe- 
cial advertising formats for spot announcements. It also 
sells a great many sponsored programs. With only a rare 
exception all sponsored broadcasts are programs which 
have been created by our own 
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Program Department and sold to a sponsor. We rarely 
accept commercial programs created outside of the WQXR 
organization. We realize that this may not be the most 
profitable way financially to operate a station, but we believe 
that it has been proved of great value to the public during 
its 25 years of existence. For that reason we think that 
the specialized program service which we render deserves 


the support and endorsement of the Commission. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
In re Applications of 
Docket No. 13272 File No. BP-11781 
Saul Dresner. Alfred Dresner, Samuel Dresner and Rose 
Dresner, db as Utster County Broapcastinc Company, 
Ellenville, New York 
File No. BP-11663 


PatcHocve BroapcasTinc Company, Inc., 
Riverhead, New York 


Docket No. 13069 File No. BP-12917 
BEEKSHIRE BRoapcasTING CORPORATION, 
Hartford, Connecticut 


Docket No. 13071 File No. BP-13141 
Gzossco, Ixc., West Hartford, Connecticut 


File No. BP-13893 
WBUX Broapcastinc Compayy, 
Doylestown, Pennsylvania 
Docket No. 12790 File No. BP-11707 
InvezstaTe Broapcastinc Compaxy, Inc. (WQXR), 
New York, New York 


For Construction Permits 


Memorandum Opinion and Order 


By the Commission: Commissioners Hyde and Lee absent. 


1. The Commission has before it for consideration a 
petition to consolidate by Interstate Broadcasting, Inc., 
filed May 12, 1961, and pleadings filed in response thereto. 
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2. Petitioner requests that the above-captioned applica- 
tions’ be consolidated for hearing on the following issues: 


(a) To determine the extent, nature, and effect (finan- 
cial and otherwise) on the operation of WQXR of 
interference which the Patchogue, Berkshire, Grossco, 
Ulster County, and WBUX proposals would cause 
to WQXR’s present or proposed interference-free 
ground wave service area. 
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(b) To determine whether in light of such interference, 
if any, caused by either the Patchogue, Berkshire, 
Grossco, Ulster County, or WBUX proposals, and tak- 
ing into account the cumulative effect of additional 
interference which may be caused by any of the other 
applicants herein, which, if any, of the said proposals 
would provide a fair, efficient, and equitable distribu- 
tion of radio service. 

(c) To determine the nature and character of the pro- 
gram services proposed to be provided by the Pat- 
chogue, Berkshire, Grossco, Ulster County, and WBUX 
proposals, and the need therefor. 


(d) To determine the nature of the program service 
provided or to be provided by WQNXR to the areas of 
interference, if any, which will be deprived of such 
service by a grant of the Patchogue, Berkshire, Grossco, 
Ulster County, and WBUX proposals, and the need 
therefor in such areas. 


The Ulster, Patchogue, Berkshire and Grossco proposals 
would cause adjacent channel interference to Station 
WQKR beyond its 0.5 mv/m contour. 


1 Petitioner also requested that the application of North Penn Broadcasting 
Company (BP-13160) likewise be consolidated, Subsequent to the filing of the 
instant petition, the North Penn application was dismissed by Order released 
June 1, 1961 (FCC 61M-954). 
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3. The instant petition is based on Interstate’s interpre- 
tation of recent Court of Appeals decisions concerning 
Interstate’s standing to protest the grant of the application 
of Patchogue Broadeasting Company, Ine.’ and to inter- 
vene in proceedings involving the applications of Ulster 
County Broadeasting Company, Berkshire Broadcasting 
Corporation, and Grosseo, Inc.* Interstate construes those 
Court decisions as requiring the Commission to consider 
the adjacent channel interference which these applications 
would cause within the area between WQXR’s 0.1 and 0.5 
mv m contours and contends that in each case the Com- 
mission must also consider ‘‘evidence of the cumulative 
interference to WQXR threatened by the several co-pending 
applications.’ Interstate submits that such showings could 
be made more expeditiously if the various proceedings were 
consolidated. 


4. The subject pleading was filed prior to release of the 
Memorandum Opinion and Order in Catskills Broadcasting 
Company (FCC 61-619; Mimeo No. 4512, released May 15, 
1961), in which the Commission denied a petition in which 
Interstate requested interference and programming issues 
similar to those sought here. In so holding the Commis- 
sion explicitly rejected Interstate’s view that such issues, 
and the determinations encompassed therein, are required 
by the previonsly cited Court decisions. In paragraph 16 
of the Catskills opinion, the Commission stated: 
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“‘We do not read the Court of Appeals’ decision .. . 
allowing Interstate to intervene in this proceeding, or 
in other proceedings in which substantially the same 


2 Interatate Broadcasting Co., Inc. v. FCC, 285 F. 2d 270, 20 RR 2112 (1960). 


Interstate Broadcasting Co., Inc. v. United States, 286 F. 2d 544, 20 RR 
127 (1960) and Interstate Broadcasting Co., Inc. v. United States, 286 F. 
4 529, 20 BK 2121 (1960). 


2 
Z 


4 
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grounds for intervention were advanced by Interstate, 
as requiring the addition of issues such as those re- 
quested by Interstate in its instant petition.”” 


Interstate’s argument for consolidation assumes that in 
each proceeding there would be common issues relating to 
the adjacent channel interference which WQXR would re- 
ceive from the various applications and a comparison of 
programming in the interference areas. However, the 
Catskills opinion holds that, since the interference involved 
would fall beyond the protected contour of WQXR, such 
interference does not constitute a ground for the denial of 
any such application. Our reasons for not protecting a 
station’s signal beyond its protected contours are fully 
expressed in that opinion, and those reasons are equally 
applicable to a cumulation of interference falling beyond a 
station’s protected contours but stemming from diverse 
applications. Since there are no common issues arising 
from the separate applications and none emerging from the 
applications considered as a group, it is apparent that no 
useful purpose would be served by consolidation. 


5. In its reply pleading, petitioner states that “if WQXR 
were to lose this important segment of its daytime listener 
following by grants of applications including those pending 
before the Commission, and others which are being filed 
with alarming regularity, its economic position will be 
quickly undermined, as well as its ability to perform the 
extensive service obligations of a clear channel station’’, 
and that this presents a very serious threat of ‘‘public 
loss’? to the listener-following of Station WQXR. However, 
petitioner further states, in its reply pleading, that ‘While 
it is difficult in this document to establish the precise 
peril point when WQXR would have to curtail present 
or future programming because of its diminished revenues, 
that point could be quickly reached by a grant of the alarm- 
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ing plethora of pending applications which considered 
in tote present a substantial threat to it.’’ While these 
statements by petitioner suggest that the loss of listeners 
to WQXR resulting from continued grants of applications 
causing interference to it may at some point adversely 
affect its ability to serve the public, the Commission does 
not construe its statements as alleging that grants of 
the above-captioned applications will have such effect. 
Nor does WQXR allege that the critical point would be 
reached if a series of grants were to limit its service to 
its normally protected contour. Hence, its allegations are 
insufficient to warrant the inclusion of an economic issue. 
See Carroll Broadcasting Co. v. FCC, 258 F. 2d 440 
(C.A.D.C., 1958). If, at some future date, petitioner’s 
ability to serve the public may be impaired by the grant 
of any pending application or applications, it would at 
such time be appropriate for petitioner to file a request, 
based upon appropriate factual allegations, for an eco- 
nomic issue. 


373 


6. Having concluded that petitioner is not entitled to 
consolidation with the first four of the above-captioned 
applications, it is not necessary to determine at this time 
whether the petitioner’s application should be consolidated 
with that of WBUX, the only other application with which 
consolidation is requested, or whether issues of the char- 
acter requested by petitioner should be included among 
the hearing issues should the WBUX application ultimately 
be designated for hearing. Such determinations may be 
made in connection with the Commission’s action on the 
WBUX application. 


7. Our denial of Interstate’s petition to consolidate ren- 
ders moot a request by Interstate for review of an Order 
of the Hearing Examiner denying a continuance of the 
hearing in Docket No. 13069 et al. 
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Accorprncty, It Is ORDERED, This 19th day of July, 1961, 
That the petition filed on May 12, 1961, by Interstate Broad- 
casting Company, Inc., Is DeNtED. 


Ir Is Furruer Orperep, That Interstate’s petition to 
review the Order of the Hearing Examiner denying a 
continuance of hearing, filed June 15, 1961, Is Dismissep. 


FeperaL ComMUNICATIONS COMMISSION 


Ben F. Wapie 
Ben F. Waple 
Acting Secretary 


(Sea) 
Released: July 25, 1961 
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(Received Aug. 1, 1961) 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 


In re Applications of 


Docket No. 13069 File No. BP-12917 
BERKSHIRE BroapcasTING CORPORATION, 
Hartford, Connecticut 


Docket No. 13071 File No. BP-131+41 
Grossco, Inc., West Hartford, Connecticut 


For Construction Permits 


Proposed Findings of Fact and Conclusions on Behalf of 
Interstate Broadcasting Company. Inc. 


These Findings of Fact and Conclusions are submitted 
on behalf of Interstate Broadcasting Company, Inc., licensee 
of Standard Broadcast Station WQXR, New York, New 
York, and a party respondent in the instant proceeding. 
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Proposep Fixprxes or Fact 
Background 


1. Interstate Broadeasting Company, Ine., is the wholly- 
owned subsidiary of the New York Times. Its station 
WQYNR is a Class I-B station operating in New York, New 
York. on the clear channel frequency of 1560 kiloeycles 
with a power of 50 kilowatts and unlimited hours of opera- 
tion. The current phase of this proceeding arises from 
two mutually exclusive applications for construction 
permits to operate on 1550 kiloeycles in the area of 
Hartford. Connecticut. On March 16, 1959, Berkshire 
Broadcasting Corporation filed an application to construct 
a station in Hartford, Connecticut, using the frequency of 
1550 kiloercles and 500 watts of power and with daytime 
hours of operation. On May 15, 1959, Grossco, Ine. filed 
an application to construct a station in West Hartford, 
Connecticut, using the frequency of 1550 kilocycles 


378 


with a power of 1000 watts and daytime hours of operation. 
Timely objections were filed with the Commission to both 
of these applications by Interstate Broadcasting Company, 
Inc., which objections were duly mentioned in the MeFar- 
land letters sent to interested parties, including Interstate 
(Reference 8831). 


2. By order entered July 29, 1959, and released August 
10, 1959 (FCC 59-853), the Commission formally designated 
the Berkshire and Grossco applications for a consolidated 
hearing with five other applications for 1550 kilocycles 
and one for 1570 kilocycles in other New England com- 
munities. The order listed 13 issues appropriate to such 
a consolidated hearing, including the following: 


“2 To determine the nature and extent of the inter- 
ference, if any, that each of the instant proposals would 
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cause to and receive from each other and all other 
existing standard broadcast stations, the areas and 
populations affected thereby, and the availability of 
other primary service to such areas and populations 
as are involved in interference among the proposals. 


‘13. To determine in the light of Section 307(b) of the 
Communications Act of 1934, as amended, which of 
the instant proposals would best provide a fair, eff- 
cient, and equitable distribution of radio service.”’ 


While this consolidated hearing order made WPEP, Taun- 
ton, Massachusetts, and WBAZ, Kingston, New York, 
parties respondent in the proceedings, it did not make 
Interstate a party, despite its previously filed objections to 
both the Berkshire and Grossco applications. 


3. Thereafter, on October 16, 1959, Interstate petitioned 


to intervene in the proceeding pursuant to Section 309(b) 
of the Communications Act (now carried forward in the 
Act as Section 309(e) pursuant to Public Law $6-752, 74 
Stat. 889). In its petition, Interstate alleged specific 
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facts showing that it would suffer economic injury from 
a grant of either application, and further, that such a 
grant would constitute an indirect modification of the 
WQXR license. By order entered on October 29, 1959, the 
Chief Hearing Examiner of the Commission denied the 
petition to intervene. On November 6, 1959, Interstate 
sought review and reversal of this ruling, which relief was 
denied by Memorandum Opinion and Order of the Commis- 
sion adopted January 27, 1960, and released January 29, 
1960 (19 R.R. 608). 


4. Thereupon, on February 12, 1960, Interstate sought 
review of this final order in the U. S. Court of Appeals 
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for the District of Columbia Cirenit. On February 18, 1960, 
the Commission denied Interstate’s Request for Stay of 
Hearing pending review by the Court of Appeals. After 
hearing. on December 22, 1960, the Court of Appeals ren- 
dered its decision, holding in part as follows (286 F. 2d 
539, 344): 
‘Because of the cumulative effect of the several pro- 
eeedings which may grant licenses creating interference 
to WQXR’s signal, the alleged injury cannot be con- 
sidered de minimis.*® And we cannot accept the Com- 
mission’s apparent contention that Interstate was 
required to ‘plead its evidence’ of financial injury in 
the petition. Of course the likelihood of such injury 
must exist, but Interstate is statutorily entitled to 
intervene until it be found by the Commission in either 
the comparative proceeding or in a separate hearing, 
if the Commission should so require, that no substantial 
injury could result from the grant to either Grossco 
or Berkshire. The order denying intervention is there- 
fore reversed and the Commission is directed to allow 
Interstate to intervene in the comparative proceeding. 


19 See Interstate Broadcasting Co. v. Federal Communications Comm., 
109 US. App. D.C. ...., 285 F. 2d 270.”” 


5. After the Court of Appeals had assumed jurisdiction 
to review the final order of the Commission denying Inter- 
state its right of intervention, but before the Court of 
Appeals had issued its mandate, the 
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following actions, among others, were taken in this pro- 
ceeding in the absence of Interstate: 


a. On April 6, 1960, Grossco, Inc. requested leave to 
amend its application to include an agreement between 
Grossco, Inc. and Berkshire Broadcasting Corporation, 
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looking toward a merger of their interests and the dismissal 
of the Berkshire application. On April 18, 1960, this was 
granted by order of the Examiner (FCC 60M-686) on the 
basis ‘‘that the time for filing objections has expired, and 
no objection has been filed to a grant of the petition’. 


b. On April 22, 1960, the Commission issued a Memo- 
randum Opinion and Order (FCC 60-413) adding to and 
deleting from the original hearing order various issues. 
In a separate Memorandum Opinion and Order (FCC 60- 
412), released the same date, the Commission further 
amended the original hearing order and added a financial 
issue. 


c. After various hearing sessions were held in the con- 
solidated proceeding, on October 3, 1960, the Commission 
issued a Memorandum Opinion and Order (FCC 60-1147) 
granting the petition of Grossco, Inc. and Berkshire Broad- 
casting Corporation for severance of their applications 
from the consolidated proceeding, which had been filed by 
those parties on July 1, 1960. The order, however, specifi- 
cally retains both applications in hearing status, and states: 


‘‘Berkshire’s petition to dismiss is not before us for 
consideration; hence, we are not ruling on the merits 
of that petition, nor have we considered, in the light 
of Section 311(¢c), as amended by P. L. 86-752, S6th 
Congress, the agreement underlying that petition."’ 


d. Thereafter, on October 26, 1960, a hearing was held 
on the applications of Berkshire Broadcasting Corporation 
and Grossco, Inc. While the time for filing proposed find- 
ings was still running, the Court 
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of Appeals handed down its decision directing the Com- 
mission ‘‘to allow Interstate to intervene in the comparative 
proceeding”’. 
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6. By further order of the Commission released April 
7. 1961. the Commission made Interstate a party to the 
proceeding on the Berkshire and Grossco applications 
(FCC 61-455). Thereafter, on April 18, 1961, a new pre- 
hearing conference was held. At this conference the Exam- 
iner deleted Issues Nos. 5, 6, 7, §, 9, 10, 11, 13 and 14 from 
the hearing order as amended, as being moot (Tr. 28-44). 
The comparative issues (Issues Nos. 13 and 14) were deleted 
on the basis that there was only one application left in the 
proceeding which was being prosecuted (Tr. 40-44), al- 
though the Examiner ruled that ‘‘Berkshire is still in the 
proceeding until their application is dismissed’’ (Tr. 43). 
The Examiner indicated that under the issues as then 
framed for hearing, neither evidence as to the extent and 
nature of interference which would be caused to WQXR 
by a grant of either application, nor evidence as to the 
relative public need for the program service proposed by 
the two applicants as compared to that now provided by 


WQXR, nor evidence of the cumulative impact of the 
various co-pending applications on the operation of WQXR, 
would be admitted on the hearing (Tr. 69-71). The Exam- 
iner did suggest that if Interstate desired to introduce such 
evidence, it should apply to the Commission for enlarge- 
ment of the issues (Tr. 71). 


7. Accordingly, on April 21, 1961, Interstate filed a Peti- 
tion to Clarify or Enlarge the Issues, alleging, inter alia, 
that such relief was essential in view of the Examiner’s 
rulings, and to allow it to introduce evidence deemed rele- 
vant by the Court of Appeals in its opinion remanding 
the proceeding for a new hearing. On May 12, 1961, Inter- 
state filed a Petition to Consolidate various co-pending 
proceedings, including the 
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instant, in order to introduce on one hearing evidence of 
the cumulative impact on its operation and the consequent 
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total public loss that is threatened, which the Court of 
Appeals had held to be a relevant consideration. On May 
31, 1961, Interstate filed a Petition for a Continuance of 
the hearing then scheduled for June 21, 1961, pending Com- 
mission action on these petitions. 


8. On June 13, 1961, the Examiner released an order 
denying a continuance (FCC 61M-1019). On June 15, 1961, 
Interstate petitioned the Commission to review this order. 
On June 23, 1961, the Commission released a Memorandum 
Opinion and Order denying the Petition to Clarify or 
Enlarge Issues (FCC 61-776). On June 30, 1961, the 
Commission released on order denying temporary stay of 
hearing pending final decision on the Petition to Review 
the Denial of the Continuance by the Examiner (FCC 61- 
$35). On July 19, 1961, the Commission, by Memorandum 
Opinion and Order, denied the Petition to Consolidate, and 
dismissed Interstate’s Petition to Review Denial of the 
Continuance by the Examiner (Public Notice 8007, Report 
No. 2051). 

The Hearing 


9. In the meanwhile, on June 28, 1961, the proceeding 
came on for hearing as originally scheduled. After argu- 
ment on the issue (Tr. 90-95), the Examiner held that the 
hearing would be a de novo hearing (Tr. 95). Counsel 
for Interstate took the position at the outset that the order 
of the Court of Appeals remanding the proceedings for 
such de novo hearing had the legal effect of returning this 
proceeding to the same posture that it assumed on January 
27, 1960, when the Commission entered its final order deny- 
ing review of the order denying Interstate 
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its right to intervene under Section 309 of the Communica- 
tions Act, as well as the effect of securing to Interstate its 
right to a ‘“‘full hearing’’ as defined in Section 309, and 
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as construed by the Supreme Court in United States v. 
Storer Broadcasting Co., 351 U.S. 192, 202 (Tr. 101-102). 


10. Counsel for Interstate raised the following initial 
objections to the hearing which were ruled on by the 
Examiner as follows: 


a. Counsel stated for the record that the denial of the 
Petition to Enlarge or Clarify the Issues in this proceeding, 
plus the rulings of the Examiner at the prehearing confer- 
ence, left it unable to develop affirmative evidence relating 
to the aggregate of interference which would be created by 
either proposal involved in this proceeding, and by other 
co-pending applications, which cumulative interference 
threatens to deprive thousands of WQXR’s regular listen- 
ers of its exemplary musical programming and the very 
considerable news and discussion resources of the New 
York Times. Counsel stated that Interstate was thus unable 
to represent the public in this proceeding by producing 
evidence of the public loss which is threatened (Tr. 102). 
The Examiner ruled in respect to this issue that she was 
bound by the Commission’s action in refusing to enlarge 
or clarify the issues (Tr. 107-108). 


b. Counsel also objected to the fact that the Commission 
had not designated new issues for this new hearing which 
it had recently ordered, thus leaving the question of which 
issues are still extant in considerable doubt, as shown by 
the action of the Examiner in deleting many of them. The 
net effect, it was pointed out, is that Interstate was not duly 
notified by the Commission of the issues involved on this 
new hearing as required by Section 309(e) of the Communi- 
cations Act. It was also pointed out that the original hear- 
ing order had been amended by so many subsequent 
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amendments, and by deletions of issues on the prehearing 
conference, that such original hearing order constituted 
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inadequate notice both as to which issues were to be heard, 
and the scope of those issues (Tr. 102-103). The Examiner 
overruled this objection on the basis that she was “bound 
by the Commission’s ruling”’ (Tr. 108). 


c. Counsel objected to the deletion by the Examiner of 
the comparative Section 307(b) issue from the hearing 
order on the basis that a ‘‘payoff’? agreement between 
Grossco, Inc. and Berkshire Broadcasting Corporation has 
been entered into, and despite the fact that the finding 
required by Section 311(¢) (1) of the Communications Act, 
as amended by Public Law 86-752, had not been made. It 
was argued that such finding must be made as to any appli- 
cations which are still ‘‘pending”’, as defined at Section 
311(c)(4) of the Communications <Act, and sinee no such 
finding had yet been made, both Berkshire and Grossco 
are still in comparative status (Tr. 103-105). This objection 
was overruled by the Examiner (Tr. 108). 


a. Counsel also pointed out that there was then pending 
before the Commission a Petition to Consolidate the instant 
and other co-pending applications threatening cumulative 
interference, that this hearing was premature, that if Inter- 
state is not allowed to introduce evidence of the cumulative 
effect of all co-pending applications it would be denied its 
right to a ‘‘full hearing’? under Section 309 of the Com- 
munications Act, and that the Court of Appeals clearly 
intended the Commission to consider the cumulative effect 
of such interference when it remanded this case (Tr. 105). 
This objection was overruled by the Examiner (Tr. 108). 

e. Counsel also objected to this hearing in that the local 
notice required by Section 311(a) (2) of the Communica- 
tions Act and 

385 
Section 1.362 of the Commission’s Rules was not made by 
cither applicant prior to this hearing, nor were any of the 
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other procedural requirements provided by this Rule com- 
plied with (Tr. 105-106). After argument, this issue was 
also overruled by the Examiner (Tr. 108-110). 


f. A question was also raised as to whether the petition 
of Berkshire to dismiss its application (on the basis of the 
~-pay-off"* agreement) was controlled by the old Commis- 
sion rules which would allow the Presiding Examiner to 
treat the petition in her initial decision, or whether it was 
controlled by the new rules which implement Section 311 
(e)(1) of the Act (Sections 1.312 and 1.316) which would 
be acted on by the Chief Hearing Examiner. Over the 
objection of counsel for Interstate, the Examiner ruled 
that the rules in effect when the petition to dismiss was 
filed apply, and that the Examiner would treat the issue 
in her initial decision (Tr. 110-114). 


11. The engineering exhibit in support of the application 
of Grossco, Inc. (Grossco Ex. 101) was admitted in evi- 
dence through Robert E. L. Kennedy, Grossco’s engineer, 
and that witness was allowed to testify in minute detail 
from hearsay concerning the manner in which the measure- 
ments depicted therein were taken in the absence of the 
engineer who took them, James R. Croy, when admittedly, 
Kennedy was not in the Hartford area when the measure- 
ments were taken and he based his knowledge of the facts 
solely on telephone conversations with Croy at the time 
the measurements were taken (Tr. 126, 141-142, 143, 159, 
162, 164, 165, 167). Such hearsay testimony included ex- 
planations of topographical and physical obstructions in 
the path of the measurement radials which prevented the 
taking of measurements in accordance with Commission 
Rules. The witness had no first hand knowledge of such 
obstructions (Tr, 158-160, 162, 163, 164-165, 166, 167, 169). 
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12. The measurements depicted in Grossco Exhibit 101 
which were introduced as evidence of field conductivity were 
objected to by counsel for Interstate as being violative of 
Section 3.186 of the Commission’s Rules both in respect 
to spacing of the measurements and the number of measure- 
ments taken (Tr. 123-126). 


13. In respect to the measurements taken on WHODH, 
Boston, Massachusetts (Grosseo Ex. 101, pp. 14-17), the 
measurements begin at .65 of a mile from the antenna when 
under the rules they should have started at 1.46 miles (Tr. 
131-132, 134, 147, 149-150) and instead of the seven measure- 
ments within the 2 mile path specified in the rules (i.e., 
one every tenth of a mile beginning at 1.46 miles) actually 
only two measurements were actually made within 1.46 
and 2 miles from the antenna (Tr. 155-156, 15S). In that 
part of the path from 2 to 6 miles from the antenna, ten 


measurements were made instead of the twelve prescribed 
(Tr. 160). 


14. In respect to the measurements taken on WBAZ, 
Kingston, New York (Grossco Ex. 101, pp. 18-21), eighteen 
measurements should have been made within the 2 mile 
distance under the rules, but only seven were actually made 
(Tr. 161-162). In that part of the path from 2 to 6 miles 
from the antenna, six measurements were taken instead of 
the twelve prescribed (Tr. 163). 


15. In respect to WCCC, Hartford, Connecticut (Grossco 
Ex. 101, pp. 22-25), eighteen measurements should have 
been made within the 2 mile limit as prescribed by the 
rules, but actually only seven were made (Tr. 164). The 
first two of these jump from .7 of a mile to 1.35 miles from 
the antenna. Measurements in the intervening area could 
have been made (Tr. 166). In the area from 2 to 6 miles 
from the 


ors 
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antenna, twelve measurements were prescribed but only 
seven were made (Tr. 166). The witness could not explain 
why more measurements were not made (Tr. 167-168). 


16. Grosseo’s engineer witness was questioned at length 
as to the proper interpretation of Section 3.186 of the 
Commission’s Rules by counsel for Grossco, Inc., and 
whether the measurements of conductivity complied with 
the rule (Tr. 133-135, 137-138, 139). Counsel for the Broad- 
east Bureau objected that the interpretation of Commission 
rules and whether Grossco, Inc. is in ‘‘substantial compli- 
ance*’ with those rules are questions to be resolved as a 
matter of law (Tr. 173-175). The Broadcast Bureau then 
moved to strike the answers given by Grossco’s engineer 
going to the issue of whether there had been ‘‘substantial 
eompliance”’ with the Commission’s rule. After argument, 
the motion was denied (Tr. 176-178) on the basis that an 
engineer is competent to give his opinion on the proper 
interpretation of Commission rules (Tr. 178). 


17. After Grossco’s engineer had been thus questioned, 
the Examiner requested that the Broadcast Bureau’s engi- 
neer take the stand to testify whether (Tr. 178) ‘‘the 
engineering which has been offered in evidence is in sub- 
stantial compliance with the Commission’s Rules in his 
opinion’’. Counsel for the Broadcast Bureau refused to 
question him as to his legal interpretation of the Com- 
mission’s rule but offered to question him as to whether 
there are enough measurements to make a conductivity 
analysis under the rule (Tr. 178-179). The Examiner then 
directed that he be produced so that she could question him 
on his interpretation of the rule (Tr. 179). After taking 
the stand, this witness testified that in his judgment there 
were enough measurements, but admitted that he had made 
no independent analysis of the measurements to determine 
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inverse field (Tr. 181) and that he relied solely on the 
prior testimony of Kennedy for his opinions (Tr. 184-185). 
The Examiner, over objection of the Broadeast Burean, 
questioned the witness at length as to whether there had 
been substantial compliance with Section 3.186 of the Com- 
mission’s Rules (Tr. 181-184), the proper interpretation 
of that Rule, and whether the Examiner would be justified 
in relying on the factual information in Grossco Exhibits 
101 and 101-A (Tr. 184). 


18. The Broadcast Bureau’s engineer testified that he 
interpreted the term ‘‘ynobstructed”’ as it appears in Sec- 
tion 3.186(a)(1) to refer only to physical obstructions 
(Tr. 186), while Grossco’s engineer had used that term 
in connection with his testimony relative to inverse field 
measurements to refer both to electrical and physical ob- 
structions without differentiation (Tr. 168-169). 


19. Counsel for Interstate also objected to all the popu- 
lation data contained in Grossco Exhibit 101 on the basis 
that 1950 Census data is no longer relevant, and that a 
determination of populations that would be served and 
affected in the year 1961 and thereafter should be based 
on 1960 population data that had been available for several 
months. Later, counsel for Interstate, in support of his 
argument that 1950 population data is not material or rele- 
vant to the issues, suggested that the Examiner could take 
official notice of census material contained in “United 
States Census Population 1960—State of Connecticut’’, 
showing that while the population of the urbanized area of 
Hartford had increased by 27 percent, from 300,000 to 
381,619, the population in that city, itself, had decreased 
from 177,397 to 162,178 (Tr. 123). Counsel for Broadcast 
Bureau stated that since the 1960 Census figures are now 
available, they would be ‘‘the better evidence’? (Tr. 128). 
The Examiner overruled this 


357 


(389) 
333 


objection on the basis that Interstate should have informed 
Grosseo, Ine. earlier in the proceeding that it desired cur- 
rent population data (Tr. 129-130). 


20. Berkshire Broadcasting Corporation failed to appear 
for the hearing or to present any testimony or other evi- 
dence in its own behalf under the issues designated for 
hearing (Tr. 90). Evidence was introduced by Grossco 
in documentary form (Grosseco Exs. 102 and 104) relative 
to the background facts concerning an agreement that had 
been entered into between Grossco and Berkshire to merge 
their interests (Tr. 192-193, 197-198). No application for 
Commission approval for such merger under Section 311(c¢) 
of the Communications Act, as amended by P. L. 86-752, 
S6th Cong., had, however, been sought in accordance with 
the Memorandum Opinion and Order of the Commission 
released October 3. 1960 (FCC 60-1147), nor had the Com- 
mission amended that order insofar as it retained both 


applications in hearing status ‘‘on the issues applicable 
to them’’. 


21. Interstate made an offer of proof relative to evidence 
that it would have submitted had it not been foreclosed 
from doing so by the Examiner and by the Commission’s 
refusal to clarify or enlarge the issues (Tr. 199-204). 
Such proof would have included a showing of the interfer- 
ence threatened to the WQXR primary service area by 
the Grossco proposal, and the overall cumulative interfer- 
ence threatened to WQXR’s primary service area by the 
several co-pending applications which Interstate was then 
petitioning the Commission to consolidate (Interstate Ex. 
201 for identification). This exhibit would have been 
placed in evidence through the testimony of Interstate’s 
engineer, Mr. Carl Jones. Mr. Jones would also have testi- 
fied that upon investigation and study he had determined 
the limits of the primary service area of Radio 
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Station WQXR, as defined by Rule 3.11 of the Commission’s 
Rules and Regulations and as specified in Rule 3.182(f). 
Mr. Jones would have identified the areas of interference 
which would be created by the Grosseo proposal, as well 
as by the other co-pending applications which in conjunc- 
tion with Grossco, threaten a much greater aggregate of 
destructive interference to WQXR (Tr. 200-201). Inter- 
state would also have introduced proffered Exhibit 202 
into evidence through this expert to show the areas and 
populations (based on 1960 Census data) which would be 
affected by such interference within WQXR’s primary serv- 
ice area (Tr. 201). 


92. Interstate also made an offer of proof relative to the 
testimony of Mr. Elliott M. Sanger, the Executive Vice 
President of Interstate. That witness would have described 
the programming of WQXR (Interstate Ex. 203 for iden- 
tification) and would have identified and described a book- 


let containing a program description and guide for WQXR 
for the month of May, 1961 (Interstate Ex. 204 for iden- 
tification). 


93. In addition, Interstate made an offer of proof to 
show through the testimony of Mr. Sanger that the loss 
of coverage WQXR would suffer, as shown in Exhibits 201 
and 202, would materially affect the competitive ability 
of WQXR in the New York metropolitan area with regard 
to the other Class I stations operating therein (Tr. 202). 


Proposed Conclusions 


1. The decision of the Court of Appeals remanding this 
proceeding for a de novo hearing had the legal effect of 
cancelling all procedures taken on the previons hearing 
held in this case between January 27, 1960 (when Inter- 
state was finally denied its hearing rights) and the order 
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of the Commission released April 7, 1961, making Inter- 
state a party within 


391 


the meaning of Section 309 of the Communications Act. 
See: Elm City Broadcasting Corp. v. U. S., 235 F. 2d 811, 
SIT (C_A.D.C.. 1956): Public Service Com’n. of N. Y. v. 
F. P. C.. 284 F. 2d 200, 206 (C.A.D.C., 1960). This being 
so. this new hearing must be deemed to be controlled by 
the statutes of Congress and the rules of the Commission 
now applicable. rather than those which might have gov- 
erned the procedures had there been a valid hearing in 
this proceeding when originally scheduled by Commission 
order. The decision of the Court of Appeals also had the 
effect of securing to Interstate a right to a ‘‘full hearing’’ 
as defined in Section 309 of the Communications Act, and 
as construed by the Supreme Court in United States v. 
Storer Broadcasting Co.. 351 U.S. 192, 202. 


2. Under the facts of this ease, Interstate was not ade- 
quately apprised either of the issues designated for hearing 
or the scope of those issues. The original hearing order 
issued on July 29. 1959 (FCC 59-853), listing 13 issues 
or hearing in the consolidated proceeding which was sub- 
sequently amended on several occasions, was clearly no 
longer applicable to the hearing held on the applications 
of Grosseo and Berkshire on June 28, 1961. It should be 
noted that when on September 28, 1960, the Berkshire and 
Grosseo applications were severed from the consolidated 
proceeding. the Commission provided in its Memorandum 
Opinion and Order that both applications would be retained 
in hearing status ‘‘on the issues applicable to them”’ 
(FCC 60-1147). When thereafter the Court of Appeals 
ordered that a new hearing be held, the issues for consider- 
ation on this new hearing should have been designated anew 
since the complexion of the new proceeding had changed 
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almost completely since the original order of designation 
was issued in 1959. The fact that the 


392 


original designation order was no longer applicable was 
clearly recognized by the Examiner who deleted most of 
the issues from that order and its various amendments as 
moot, and proceeded to hearing on some of the remaining 
issues, Section 309(e) of the Communications Act, how- 
ever, requires the Commission in respect to each new 
hearing required by statute to be held to ‘‘formally desig- 
nate the applications for hearing on the ground or reasons 
then obtaining’? (emphasis supplied) and to notify the 
applicant and all known parties in interest of the grounds 
and reasons therefor, ‘‘specifying with particularity the 
matters and things in issue’. In view of the fact that 
the issues had materially changed after the original order 
of designation, the instant hearing was in violation of both 
the notice provisions of Section 309(e) of the Communica- 
tions Act, and Section 5(b) of the Administrative Procedure 
Act (5 U.S.C. 1004(a)). See also: Section 1.103 of the 
Commission’s Rules. Also, in view of the fact that the 
Commission refused to enlarge the issues to allow Inter- 
state to introduce evidence in support of its Petition to 
Intervene as required by the Court of Appeals, or to 
clarify the existing issues, the fatal procedural defect of 
lack of notice was not cured on the hearing. 


3. Another corollary of this same point is that the new 
Section 311(a) (2) of the Communications Act, implemented 
by Section 1.362 of the Commission’s Rules, requires that 
local notice of the fact that a hearing is to be held must 
be published in a local newspaper prior to hearing. The 
Rule provides that this notice must be published ‘‘at least 
twice a week for the two weeks immediately following re- 
lease of the Commission’s order specifying the time and 
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place of the commencement of the hearing’’. Since the 
hearing on June 28, 1961, was a de novo hearing ordered 
by the Commission to be held in response to 
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the decision of the Court of Appeals, a local notice should 
have been run ‘tat least twice a week for 2 weeks immedi- 
ately following release of the Commission’s order specifying 
the time and place of the commencement of the hearing”’ 
under Section 1.362(b). When the applicants were for- 
mally notified of the time and place of this de novo hearing, 
they were required to run the local notice of hearing, in- 
eluding notice of the issues to be considered on that hearing. 
The Commission has, in fact, specified in a Public Notice 
(Reference 3876, 21 R.R. 591), released May 12, 1961, that 
*-No hearing may commence until ten days after the notice 
requirement has been satisfied’’ (21 R.R. at p. 592). Be- 
cause no local notice was run, as required by statute, the 
hearing was invalid. The notice has the function not only 
of apprising the public of the time and place of hearing, 
but also the issues involved. This is an especially inappro- 
priate proceeding to waive this statutory requirement, 
since the issues in this hearing were highly ambiguous and 
were largely framed on the basis of agreements between the 

ther parties made before Interstate became a party (Tr. 
22) or by the Examiner on the prehearing conference 
(Prehearing Conference Transcript) and because the appli- 
cations in hearing proposed to destroy the service of 
WQXR in the Hartford area. 


4. Another factor which renders the hearing invalid is 
that the Commission in its order of September 28, 1960 
(FCC 60-1147) retained both the Grossco and Berkshire 
applications in hearing ‘‘on the issues applicable to them’’ 
which included the comparative Section 307(b) issue as 
between Grossco and Berkshire. In that same order the 
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Commission indicated that it did not have the petition of 
Berkshire to dismiss before it ‘‘nor have we considered, in 
the light of Section 311(c), as amended by P. L. 86-752, 
86th Congress, the agreement underlying that petition”’. 
(Emphasis supplied.) Despite the fact that no application 
was subsequently 
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made to the Commission to approve such agreement under 
Section 311(c) of the Communications Act, and that evi- 
dence as to such agreement was not then validly before the 
Examiner, the Examiner deleted the Section 307(b) issue 
from consideration at the prehearing conference on the 
basis that Berkshire had filed a Petition to Dismiss (Tr. 
28-32, 40-43). There can be no doubt that Section 311(c) 
of the Communications Act which requires Commission 
approval of ‘‘pay-off’’ agreements as a condition precedent 
to dismissal of an application was applicable, since by 
its own terms it applies at any time when applications are 
‘pending’? before the Commission, which term is defined 
in Section 311(c) (4) to mean anytime before an order grant- 
ing or denying such application ‘‘is no longer subject to 
rehearing by the Commission or to review by any Court’’. 
See: Enterprise Co. v. F. C. C., F.2d, (C.A.D.C., 
July 7, 1961), 21 R.R. 2105, 2106, fn. 4. If the two appli- 
cants were obliged to but did not seek Commission approval 
for their ‘‘pay-off’? agreement (as to which see infra) 
the comparative issue should not have been deleted under 
any theory. 


5. The fact that a petition to dismiss the Berkshire 
application was filed while the Court of Appeals had juris- 
diction of the proceeding was not a valid basis for con- 
sidering the issues for hearing to be changed, or that Berk- 
shire was no longer obligated to prosecute its case. The 
Court of Appeals specifically ordered Interstate’s participa- 
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tion in the comparative proceeding. Regardless of any 
private agreements made between the parties theretofore 
in Interstate’s absence, the proceeding insofar as it involved 
the instant parties at least, returned to its original posture 
when the Commission issued its order making Interstate a 
party. At that juncture, it was incumbent on Berkshire 


$95 


and Grossco under Sections 1.312(¢) and 1.316 of the Com- 
mission’s Rules to file a joint request with the Commis- 
sion for approval of the ‘‘pay-off’’? agreement, prior to 
filing a written petition to dismiss the Berkshire applica- 
tion. Since such joint petition, as provided in Section 1.316 
of the Commission’s Rules, was not filed, Berkshire must 
be treated in every respect as a comparative applicant. On 
this bases. Berkshire’s absence from the hearing, and its 
failure to produce any evidence under the hearing issues, 
or otherwise to show that a grant of its application would 


be in the public interest, must be treated as a default, and 
grounds for denial of its application with prejudice under 
Section 1.312(b) of the Commission’s Rules. 


6. The fact that the comparative issues were erroneously 
deleted at the April prehearing conference is also indicated 
in the fact that the Commission in its Memorandum Opinion 
and Order, released June 23, 1961 (FCC 61-776), which 
denied Interstate’s Petition to Clarify or Enlarge the 
Isgnes, just five days before the de novo hearing, stated: 


“‘ Among the designated hearing issues in the proceed- 
ing are a standard engineering areas and interference 
issue and a 207(b) issue. Commission Orders (FCC 
59-853) released August 10, 1959, and (FCC 60-413) 
released April 22, 1960’’. (Emphasis supplied.) 


This is a clear recognition by the Commission that the 
comparative issne was still in the proceeding at the time 
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of hearing, which fact was pointed out at the hearing by 
counsel for Interstate (Tr. 195). Nevertheless, the ruling 
of the Examiner on the prehearing conference that the 
Section 307(b) issue had been rendered moot (Tr. 41) was 
not rescinded. The failure of both applicants to adduce 
evidence under this issue constitutes another basis for 
denial of both applications. 


7. Grossco, Inc. failed in other respects to adduce credit- 
able evidence in support of its application. The major engi- 
neering exhibit (Grossco Ex. 101) was introduced through 
an engineer witness who had not made the measurements 
depicted therein, and who based his testimony in regard 
thereto on pure hearsay; i.e., long distance telephone con- 
versations some months before with an engineer who had 
made them. This witness made minute explanations of 
topographical and physical obstructions in the path of 


the measurement radials when admittedly he was not pres- 
ent when the measurements were made and based his testi- 
mony on hearsay. 


8. The measurements made in Grossco, Inc., as explained 
in the findings supra, are in violation of the Commission’s 
Rules. Section 3.152 of those Rules provides that ‘‘When 
measurements of groundwave signal intensity are pre- 
sented, they shall be sufficiently complete, in accordance with 
$3.186 to determine the field intensity at 1 mile in the 
pertinent directions for that station’’. Rule 3.186(a) (1) 
provides that the measurements shall be made at intervals 
of approximately one-tenth mile up to 2 miles from the 
antenna and at intervals of approximately one-half mile in 
the area from 2 to 6 miles from that antenna being meas- 
ured on. None of the measurements contained in Grossco 
Exhibit 101 are in any respect complete as shown in Pro- 
posed Finding No. 13 above. Such gross departures from 
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when the Commission issued its order making Interstate a 
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and Grossco under Sections 1.312(¢) and 1.316 of the Com- 
mission’s Rules to file a joint request with the Commis- 
sion for approval of the ‘‘pay-off’? agreement, prior to 
filing a written petition to dismiss the Berkshire applica- 
tion. Since such joint petition, as provided in Section 1.316 
of the Commission’s Rules, was not filed, Berkshire must 
be treated in every respect as a comparative applicant. On 
this bases, Berkshire’s absence from the hearing, and its 
failure to produce any evidence under the hearing issues, 
or otherwise to show that a grant of its application would 


be in the public interest, must be treated as a default, and 
grounds for denial of its application with prejudice under 
Section 1.312(b) of the Commission’s Rules. 


6. The fact that the comparative issues were erroneously 
deleted at the April prehearing conference is also indicated 
in the fact that the Commission in its Memorandum Opinion 
and Order, released June 23, 1961 (FCC 61-776), which 
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‘‘ Among the designated hearing issues in the proceed- 
ing are a standard engineering areas and interference 
issue and a 307(b) issue. Commission Orders (FCC 
59-853) released August 10, 1959, and (FCC 60-413) 
released April 22, 1960’. (Emphasis supplied.) 


This is a clear recognition by the Commission that the 
comparative issue was still in the proceeding at the time 
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of hearing, which fact was pointed out at the hearing by 
counsel for Interstate (Tr. 195). Nevertheless, the ruling 
of the Examiner on the prehearing conference that the 
Section 307(b) issue had been rendered moot (Tr. 41) was 
not rescinded. The failure of both applicants to adduce 
evidence under this issue constitutes another basis for 
denial of both applications. 
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7. Grossco, Ine. failed in other respects to adduce credit- 
able evidence in support of its application. The major engi- 
neering exhibit (Grossco Ex. 101) was introduced through 
an engineer witness who had not made the measurements 
depicted therein, and who based his testimony in regard 
thereto on pure hearsay; i.e., long distance telephone con- 
versations some months before with an engineer who had 
made them. This witness made minute explanations of 
topographical and physical obstructions in the path of 
the measurement radials when admittedly he was not pres- 
ent when the measurements were made and based his testi- 
mony on hearsay. 


8. The measurements made in Grossco, Inc., as explained 
in the findings supra, are in violation of the Commission’s 
Rules. Section 3.152 of those Rules provides that ‘*When 
measurements of groundwave signal intensity are pre- 
sented, they shall be sufficiently complete, in accordance with 
$3.186 to determine the field intensity at 1 mile in the 
pertinent directions for that station’. Rule 3.186(a) (1) 
provides that the measurements shall be made at intervals 
of approximately one-tenth mile up to 2 miles from the 
antenna and at intervals of approximately one-half mile in 
the area from 2 to 6 miles from that antenna being meas- 
ured on. None of the measurements contained in Grossco 
Exhibit 101 are in any respect complete as shown in Pro- 
posed Finding No. 13 above. Such gross departures from 
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the Commission's Rules, especially where they have not 
been explained by the engineer who made the measure- 
ments, renders them completely invalid. See: Northside 
Broadcasting Co..17 R.R. $42a, 857. The absence of close-in 
measurements cannot be justified on the basis of substan- 
tial compliance with the rule. As the Commission very 
recently said, ‘‘It is the purpose 
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of 47 CFR 3.186(a) (1), by requiring the taking of numerous 
close-in measurements, to permit an accurate determination 
of the unattenuated field developed by the transmitting 
antenna”’. Old Belt Broadcasting Corporation (WJWS), 
Docket No. 12854 (Commission decision released July 5, 
1961, FCC 61-821, Par. 5). The opinions of the engineers 
that a taking of only a fraction of the measurements 
specified substantially meets the requirements of the rule 


does violence to this Commission policy. 


9. All of the population data contained in the Grossco 
exhibits is based on 1950 Census figures which at the time 
of hearing on June 28, 1961, were over eleven years old. 
Since 1961 Census data has long been available, it is the 
best evidence of the facts sought to be proved and should 
have been introduced in lien of the 1950 data, especially in 
respect to the highly urbanized area of Hartford, Con- 
necticut. As the Commission said in a Memorandum 
Opinion and Order released July 21, 1961, in Radio Craw- 
fordsville, Inc., Docket No. 12798, FCC 61-914, 


‘¢ we think it important that our decisions be based 
entirely on the more recent data and, therefore, this 
proceeding will be remanded to the Examiner to permit 
an entire 1960 census showing to be made with respect 
to all of the proposals and their relationship, vis-a-vis, 
each other and any existing stations.”’ 
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It was not incumbent on Interstate to raise an objection 
to the use of 1950 Census data before hearing. Rather, 
it was incumbent on Grossco in meeting its burden of proof 
to introduce relevant and creditable proof on the hearing 
issues. This it did not do. None of its population data 
can therefore be credited. 


10. Interstate was unable to introduce any evidence of 
the loss of arcas and populations which are now receiving 
a satisfactory groundwave 
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signal from WQXR, which loss is threatened not only by 
the Grossco proposal but also by the cumulative impact of 
other co-pending applications depicted in Interstate Exhibit 
No. 201. Neither was it able to show the threatened loss 
to the public of the exemplary WQXR programming (see 
Interstate Exs. Nos. 202 and 203.) Interstate, therefore, 
failed to enjoy the ‘‘full hearing’’ to which it was entitled 
under Section 309 of the Communications Act and the 
decision of the Court of Appeals which initiated this de novo 
hearing in order that Interstate might fully represent the 
public interest. 


11. In summary, neither of the applicants herein met its 
burden of proof as required by Section 1.140(b) of the 
Commission’s Rules and Section 309(e) of the Communica- 
tions Act. Berkshire was in complete default, not even 
appearing at the hearing. Grossco failed to produce any 
relevant evidence bearing on the issues involved (under 
any interpretation of what those issues were). Therefore, 
each of the applications should be dismissed for failure of 
proof, and regardless of all other considerations. Even 
had Grossco produced creditable evidence through a quali- 
fied witness, however, the entire hearing would be voidable 
for failure to comply with the statutory requirements, the 
current Rules of the Commission applicable to this pro- 
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seeding, and the decision of the Court of Appeals in Inter- 
state Broadcasting Company v. U. S., 286 F. 2d 589, S44 
(C.A-D.C.). 


Respectfully submitted, 


Interstate Broapcastine Company, Inc. 


Pumur G. Loucks 
Mavrice M. JanskKy 
Cari H. Imuay 

Its Attorneys 


By Mavrice M. Jansky 
Maurice M. Jansky 


and Cari H. Innay 
Carl H. Imlay 


Locess & JaNsSEY 
131T F Street, N. W. 


Washington 4, D. C 
August 1, 1961 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 


In re Applications of 
Docket No. 13069 File No. BP-12917 


BERKSHIRE BRoaDCAsTING CORPORATION, 
Hartford, Connecticut 


Docket No. 13071 File No. BP-13141 
Grossco, Inc., West Hartford, Connecticut 


For Construction Permits 


Reply to “Proposed Findings of Fact and Conclusions 
By Broadcast Bureau” 

Interstate Broadcasting Company, Inc., licensee of 
Standard Broadcast Station WQXR, New York, New York, 
and a party to the instant proceeding, in reply to the 
Proposed Findings of Fact and Conclusions of the Broad- 
cast Bureau reiterates each and every one of the arguments 
and conclusions made in its Proposed Findings of Fact 
and Conclusions filed with the Commission on August 1, 
1961. For the reasons advanced therein, this proceeding 
is a nullity because of the failure of the applicants to comply 
with the requirements of Section 311 of the Communca- 
tions Act of 1934, as amended, and because Interstate 
Broadcasting Company, Ine. has been denied the hearing 
to which it is entitled as a matter of law under the pro- 
visions of Section 309 of the Act and the decision of the 
United States Court of Appeals tor the District of Columbia 
Cireuit in Interstate Broadcasting Company v. United 
States, 286 F. 2d 539. 


369 


(423) 


Moreover, and for equally valid reasons detailed in 
Interstate’s Proposed Findings and Conclusions, the 
applications of Berkshire Broadcasting Corporation and 
Grossco, Inc. must be denied because both 


424 


applicants have failed in material respects to meet the 
burden of the issues upon which their applications were 
designated for hearing. (See Section 309(e) of the Com- 
munications Act of 1934, as amended.) 


Respectfully submitted, 


InrerstaTE Broapcastixne Company, Inc. 
Pur G. Loucks 
Mavrice M. Jaxsky 
Cart H. Inmay 
Its Attorneys 


By Mavrice M. Jansky 
Maurice M. Jansky 
Loccss & Jansky 
300 American Building 
1317 F Street, N. W. 
Washington 4, D. C. 


August 11, 1961 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. ©. 
In re Applications of 
Docket No. 13069 File No. BP-12917 


BERKSHIRE BroapcasTInG CoRPORATION, 
Hartford, Connecticut 


Docket No. 13071 File No. BP-13141 
Grossco, Inc., West Hartford, Connecticut 


For Construction Permits 


Appearances 


Stanley S. Neustadt! for Berkshire Broadcasting Cor- 


poration; Edgar W. Holtz and Howard F. Roycroft for 
Grossco, Inc.; Philip G. Loucks, Maurice M. Jansky and 
Carl H. Imlay for Interstate Broadcasting Co., Inc.; and 
Kenneth A. Finch for Chief, Broadeast Bureau, Federal 
Communications Commission. 


Initial Decision of Hearing Examiner Annie Neal Huntting 
PRELIMINARY STATEMENT 


1. The above-captioned applications were designated for 
consolidated hearing with six other applications for new 
standard broadeast stations in the New England area 
(County Broadcasting Corporation, Docket No. 13064, 


Mr. Neustadt also represented Big River Broadcasting Corp. (Station 
WBAZ) at tho first prehearing conference held October 2, 1959. At the hear- 
ing session held October 26, 1960, he stated that he had withdrawn as counsel 
for WBAZ; that WBAZ had been informed of the holding of the proceeding, 
and had indicated that no one would represent WBAZ at the proceeding. 
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e¢ al.) by order of July 29, 1959, released August 10, 1959 
(FCC 39-853). On April 6, 1960, Berkshire Broadcasting 
Corporation (Berkshire) filed a petition to dismiss its 
application without prejudice, contingent upon the accept- 
ance of an amendment to the application of Grossco, Ine. 
(Grosseo). providing for a merger of the Berkshire and 
Grossco interests. The amendment was accepted by order 
released April 19. 1960. Subsequently, pursuant to joint 
petition filed July 1. 1960, the applications of Berkshire 
and Grossco Were severed from the original proceeding but 
retained in hearing on the issues applicable to them by 
Memorandum Opinion and Order of the Commission 
en banc. rel leased October 3, 1960 (FCC 60-1147). In that 

i be Commission stated: **Berkshire’s petition to 
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2 us for consideration: hence, we are not ruling 
erits of that petition, nor have we considered, in 
of Section 311(c). as amended by P. L. 86-752, 
gress, the agreement underlying that petition.’’ 


appeared that Grossco would involve objec- 

rence with Station WBAZ, the Commission 

made Big River Broadcasting Corp., permittee of Station 
WBAZ, Remon, New York, a party respondent to the 
p Proce Ee Subsequently (see paragraph 5, infra), Inter- 
tate Broadcasting Company, Inc. (Interstate), was per- 


mitted to intervene. 


3. The issues specified in the Commission’s original order 
een were amended by Memorandum Opinions 

and Orders released December 1 and December 23, 1959 
and April 22, 1960(2). Some of the issues were rendered 
moot by the severance of the Grossco and Berkshire 
applications, and some were rendered moot by Berkshire’s 


Q-0 
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petition to dismiss. The issues as presently constituted,” 
which are still relevant and material to the Grossco 
application, are as follows: 


(1) To determine the areas and populations which 
would receive primary service from the instant 
proposals and the availability of other primary 
service to such areas and populations. 


To determine the nature and extent of the inter- 
ference, if any, that each of the instant proposals 
would cause to and receive from each other and all 
other existing standard broadcast stations, the 
areas and poulations affected thereby, and the 
availability of other primary service to such areas 
and populations as are involved in interference 
among the proposals. 
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To determine whether the interference received 
from any of the other proposals herein and any 
existing stations would affect more than ten percent 
of the population within the normally protected 


2 Petitions filed by Interstate to clarify or enlarge issues and to consolidate 
various proceedings with this proceeding were denied by the Commission en 
banc. See Memorandum Opinions and Orders, released June 23, 1961 (Fce 
61-776) and July 25, 1961 (FCC 61-910). Interstate made offers of proof 
at the hearing as to evidence which would have been offered had these peti- 
tions been granted. See Transcript, pages A-199-204, 


3 Rulings as to mooted issues were made by the Hearing Examiner at the 
prehearing conference on April 18, 1961, see Transcript, pages A-26-44.  Con- 
tentions by Interstate that issues 6, 13 and 14 had not been rendered moot 
were rejected, These issues related to the Berkshire application, to a choice 
between the Berkshire and Grossco proposals under Section 307(b) of the 
Communications Act, and to a comparative evaluation of the Berkshire and 
Grossco proposals, See Cal-Coast Broadcasters, 29 FCC 1006, 1007 (1960) and 
30 FCC 631, 633 (1961). Interstate’s contention that it was not adequately 
apprised cither of the issues designated for hearing or the scope of those 
issues is rejected. 
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primary service areas of any one of the instant 
proposals in contravention of Section 3.28(¢) (3) 
of the Commission Rules and, if so, whether cir- 
cumstances exist which would warrant a waiver of 
said Section. 


(4) To determine whether the instant proposal[s] of 
Grossco, Inc. * * * would involve objectionable 
interference with Station[s] WBAZ, Kingston, New 
York, * * * or any other existing standard broad- 
cast stations, and, if so, the nature and extent 
thereof, the areas and populations affected thereby, 
and the availability of other primary service to 
such areas and populations. 


To determine whether the antenna system proposed 
by * * * Grossco, Inc. would constitute a hazard 
to air navigation. 


In the light of their location and urban and in- 
dustrial characteristics, and other relevant factors, 
to determine whether Hartford and West Hartford, 
Connecticut may be considered as separate com- 
munities for the purposes of Section 307(b) of the 
Communications Act of 1934, as amended. 


To determine, in the light of the evidence adduced, 
pursvant to the foregoing issues which, if any of 
the instant applications should be granted. 


4. Under the provisions of Section 1.363(¢) of the Com- 
mission’s rules, which were in effect at the time the peti- 
tion to dismiss was filed,* the Hearing Examiner is also 


4 Although the Commission’s rules have been amended subsequently to pro- 
vide different procedures, the rules in effect at the time the petition was filed 


provided aa follows: 


“$1262 ° * * (b) Where the applicants in consolidated hearing for a 
broadcast facility by option, merger, or like arrangement effect a consolida- 
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required to consider herein the issue of whether a grant of 
the Grossco application would be in the public interest in 
the light of the arrangements between Grossco and Berk- 
shire looking to a consolidation of their interests. 


430 


5. Prehearing conferences and hearing sessions were held 
during 1959 and 1960, and the record was first closed on 
October 26, 1960. However, on December 22, 1960, the 
United States Court of Appeals for the District of 
Columbia Circuit reversed the Commission’s order (FCC 
60-64) released January 29, 1960 (19 RR 608), denying 
review of an order of the Chief Hearing Examiner released 
October 30, 1959 (59M-1444), wherein he denied a petition 
for intervention in the above-captioned proceeding filed 
by Interstate Broadcasting Company, Inc., licensee of 
Station WQXR, New York, N. Y. In view of the court’s 


decision in Interstate Broadcasting Company, Inc. v. FCC, 
286 ¥.(2d) 539, the Commission, on April 7, 1961. ordered 
Interstate made a party to the proceeding (FCC 61-455). 
A prehearing conference was held on April 18, 1961; 


See ee ——————— ee 


tion of their respective interests, the application which is to be prosecuted 
should be amended to reflect the arrangements between or among the appli- 
cants, and as amended will be retained in hearing along with the other 
applications, which will be dismissed by the hearing examiner's initial decision. 


“*(¢) In all cases arising under paragraphs (2) and (b) of this section, 
the hearing examiner will consider in the initial decision the issue of whether 
a grant of the remaining application or applications to be prosecuted would 
be in the public interest in the light of the arrangement whereunder the 
partics effected a consolidation of their respective interests oF the competing 
applications were cither dismissed or amended and removed from hearing. *” 

The Commission’s Memorandum Opinion and Order, released October 3, 
1960, states, in footnote 1, page 1: “<Berkshire's petition to dismiss is pend- 
ing before the Hearing Examiner.’’ At the hearing held June 28, 1961, the 
Hearing Examiner ruled that the petition to dismiss would be handled in 
accordance with the rules in effect at the time it was filed. See Transcript, 
pages A-113-14. Tho objections to this procedure by Interstate were overruled. 
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hearing de novo*® was held on June 28, 1961, and that record 
was closed on the last-mentioned date. 


6. Proposed findings of fact and conclusions were filed 
by the Commission’s Broadcast Bureau and by Interstate,® 
and a reply was also filed by Interstate. 
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Frxpixes or Fact 
Engineering Matters 


7. Grosseo seeks to construct a new Class II standard 
broadeast station in West Hartford, Connecticut, to operate 
on 1550 kilocyeles during daytime hours only, with a power 
of 1 kilowatt. Grossco’s proposed 5 mv/m contour 
(**principal city grade signal’” to residential areas) would 
cover Hartford, Connecticut, as well as West Hartford. 
The record does not show the extent to which Grossco’s 


25 mv/m contour (‘‘principal city grade signal’’ to business 
and industrial areas) would cover the business and indus- 
trial areas of Hartford. 


8. The center of West Hartford is approximately four 
miles from the center of Hartford. The urbanized portion* 
of the town of West Hartford is contiguous to the western 


+See Transcript, page A-95. 


©Gromeo’s motion to strike Interstate’s proposed findings and conclusions 
was denied by order dated August 22, 1961. 


See Manchester Broadcasting Co., 24 FCC 199, 221 (1958) and Broad- 
casters, Inc., 23 FOC 705, 710 (1957). 


4 The town of West Hartford ix a minor civil division, partly rural and 
partly urbanized. The Commission has recognized the unique nature of New 
England ‘‘towns,’’ and for purpones of Section 3.22(d), 3.28(¢) and 3.188(b) 
of ite rules considers the city, town or community, as the terms are used in 
those rules, a not including the rural portion of such New England ‘‘towns.’’ 
See Manchester Broadcasting Company, supra, 221. 
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boundary of the city of Hartford (Population 177,397),° 
and is part of the Hartford urbanized area. Of the 44,402 
persons within the town of West Hartford, 41,452 persons 
reside in the urbanized portion. The Hartford urbanized 
area, including the city of Hartford, has a population of 
300,788 persons. Hartford and West Hartford, each, have 
their own municipal government, governmental organiza- 
tions, schools, churches, and civic and charitable organiza- 
tions. The West Hartford post office is a branch of the 
Hartford post office, and the banks located in West Hart- 
ford are branches of Hartford banks. Both Hartford and 
West Hartford have substantial residential areas and 
numerous industries. Hartford has two daily newspapers, 
the Courant, a morning and Sunday newspaper, and the 
Times, an evening paper. West Hartford has no daily 
newspaper but has a weekly paper, the News. 


9. All of the town of West Hartford receives primary 
service (2 mv/m or greater) from Stations WCCC, WTIC, 
WPOP, WDRC, Hartford, Connecticut, and WKNB, 
WHAY, New Britain, Connecticut. There are no standard 
broadcast stations assigned to West Hartford, but studios 
of standard broadcast station WKNB, New Britain, Con- 
necticut (840 ke, 1 kw, daytime only), are located in West 
Hartford. Hartford has the following standard broadcast 
stations: WDRC, 1360 ke, 5 kw, U; WPOP, 1410 ke,’® 
5 kw, U; WTIC, 1080 ke," 50 kw, U; and WCCC, 1290 ke,’® 
500 w, D. 
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10. If no other proposals in the original consolidated 
proceeding were granted, Grossco’s proposed station would 


9 All population data is based on the 1950 U.S, Census. 
10 Class IIT station, regional channel. 


11 Class I station, clear channel. 
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provide primary service to the following areas and 
populations: 


Contour mv /m Area (sy. mi.) Population 
2.0 367,925 
0.5° 482,458 


* Normally protected and interference-free. 


However, Grossco has agreed to accept interference from 
the proposed stations of Newton Broadcasting Company, 
Newton, Massachusetts (Docket No. 13067), and Transcript 
Press, Inc., Dedham, Massachusetts (Docket No. 13068). 
The effect of this interference is considered below. 


11. For the purpose of determining engineering data 
with respect to its proposal, field strength measurements 
were taken on behalf of Grossco during the month of 
January 1960 between the hours of approximately 9:00 
am. and 3:00 p.m. on the signals of (1) Station WHODH, 
Boston, Massachusetts (850 ke, 50 kw, DA-2, U), along a 
radial path bearing 243° true toward Hartford, Con- 
necticut; (2) Station WBAZ, Kingston, New York (1550 
ke, 500 w, Daytime), along a radial path bearing 102° true 
toward Hartford, Connecticut; and (3) Station WCCC, 
Hartford, Connecticut (1290 ke, 500 w, Daytime), along 
a radial path bearing 283° true toward Kingston, New 
York. Exhibits, based on the data so obtained, were 
offered in evidence and were objected to by Interstate; 
the objections were overruled by the Hearing Examiner; 
and the exhibits were received in evidence. Interstate 
argues that the measurements violate Section 3.186 of 
the Commission’s rules both in respect to spacing of the 


12 See Memorandum Opinion and Order (FCC 60-1147) released October 3, 
1960. The Grosseo application was severed from the proceeding in which the 
above two applications are involved, 
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measurements and the number of measurements taken. 
It also objects to the measurements on the grounds of 
hearsay. 


12. The hearsay objection will be considered first. The 
engineering exhibits in support of Grossco’s application 
were qualified for admission in evidence through Robert 
E. L. Kennedy, Grossco’s expert engineering witness. He 
was allowed to testify concerning the manner in which 
the measurements depicted therein were taken, although 
he was not present when the measurements were taken, 
and James R. Croy, the engineer who took them, was not 
called as a witness or offered for cross-examination. Croy 
was an employee of Kennedy and took the measurements 
under his supervision and direction. Kennedy’s testimony 
included explanations of topographical and physical 
obstructions in the path of the measurement radials which 
prevented the taking of measurements at certain positions. 


433 


13. With respect to the procedures followed, Kennedy 
testified as follows at page A-143 of the transcript: 


‘‘Well, I initially laid out the radial paths on topo- 
graphic maps that were to be run by an engineer in 
my employ. He was dispatched to the Hartford area 
and began making the measurements along the paths 
that I had indicated. Each evening he called me on 
the telephone and gave me the data that he had 
measured during that day. I plotted that data myself 
and during the conversation of the succeeding evening 
would tell him whether I was satisfied that he had 
sufficient data. If there were obstructions in the way 
of getting data, I wanted to know why he couldn’t get 
in to make the observations, and demanded a reason- 
able explanation for any shortcomings or any blank 
intervals that might occur in the radial path. He was 
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simultaneously plotting the data as he was making it, 
and we were comparing figures, but it was under my 
direction. I was the one in authority to say whether 
there was sufficient data, whether I deemed it adequate 
and whether it would serve the purposes for which it 
was intended.” 


Full opportunity was afforded Interstate for cross- 
examination of Kennedy, and Interstate did not request 
that Croy be subpoenaed as a witness. Nor did Interstate 
introduce evidence on rebuttal to show that any of the 
factual data relied upon by Kennedy was incorrect. 


14. While Kennedy's testimony constituted hearsay with 
respect to the matters reported to him by the engineering 
employee working under his direction, it was the type of 
reliable hearsay upon which ‘‘responsible persons are 
aceustomed to rely in serious affairs’”* and was admissible 
in evidence.** 


15. With regard to taking field strength measurements, 
Section 3.186(a)(1) of the Commission’s rules provides as 
follows: 


“*Beginning as near to the antenna as possible with- 
out including the induction field and to provide for 
the fact that a broadcast antenna not being a point 
source of radiation (not less than one wave length 
or 5 times the vertical height in the case of a single 
element, i.e., nondirectional antenna or 10 times the 
spacing between the elements of a directional antenna), 
measurements shall be made on eight or more radials, 
at intervals of approximately one-tenth mile up to 


NLEB +. Eemingtom Eand, 94 F. (2d) 862, 873 (1938), cert. den, 304 
U.S. 576, and John Bene ¢ Sims V. FTC, 299 F. 46%, 471 (1924). 
14 See On the Air, Inc. 6 RE 309, S220 (1951), and Finley Broadcasting 
Co., GL FCC 41, 4% (1961). 
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2 miles from the antenna, at intervals of approxi- 
mately one-half mile 
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‘“‘from 2 miles to 6 miles from the antenna, at 
intervals of approximately 2 miles from 6 miles to 
15 or 20 miles from the antenna, and a few additional 
measurements if needed at greater distances from the 
antenna. Where the antenna is rurally located and 
unobstructed measurements can be made, there shall 
be as many as 18 or 20 measurements on each radial. 
However, where the antenna is located in a city where 
unobstructed measurements are difficult to make, 
measurements shall be made on each radial at as many 
unobstructed locations as possible, even though the 
intervals are considerably less than stated above, par- 
ticularly within 2 miles of the antenna. In cases where 


it is not possible to obtain accurate measurements at 
the closer distances (even out to 5 or 6 miles due to 
the character of the intervening terrain), the measure- 


ments at greater distances should be made at closer 


intervals. . . .”’ 


16. Station WHDH employs a three tower in-line 
directionalized antenna, spaced 386 feet between adjacent 
towers or 772 feet between the end towers. The vertical 
height of the non-directionalized antenna of Station WBAZ 
is 160 feet, and that of Station WCCC is 210 feet. 
Measurements on Station WHDH should not begin closer 
to its transmitter site than ten times the spacing between 
elements of its directional antenna system or 1.46 miles 
(10 x 772’); and, on Stations WBAZ and WCCC, not 
closer than five times the vertical height of their respective 
non-directional antennas, or 0.15 mile and 0.2. mile, 
respectively. 
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17. The following table shows the number of measure- 
ments taken on each station between critical distances and 
the number which should have been taken if the rules 
could have been complied with to the letter: 


From 1.46 mi (WHDH) 
O15 mi (WBAZ) 
and 0.2 mi. (WCCC) From 
to and including 6 to 20 
i miles 
No. Pre- 
Number seribed.if Number scribed, if 
taken possible taken possible!5 


10" 13 8 
6° 2 14 7 
Ce 2 8 7 
13 Eales also provide that additional measurements should be made in this 


eategorr where it is not possible to obtain aceurate measurements at the closer 
cistances. 


2@ This inelndes a measurement at 1.4 miles. Measurements were also taken 
2: 45, 9, and 1.05 miles from the transmitter site. Additional measurements 
betwees 1.46 miles and 2 miles were not made because of a swampy area, 


27 Additional measurements were not made because of Pine Hill and in- 
aecemidle areas 


24 Additional measurements were not made because of rugged terrain and 
laek of aceessible roads at every one-tenth mile interval. 


2% Additional measurements were not made because of rugged terrain on 
banks of the Hudson River and because the Hudson River crossed the radial. 


2 Additional measurements were not made because of a housing development 


inte 2 country eleb between point 1 at 0.7 mile and point 2 at 1.35 miles. 


22 Additional measurements were not made in between two points (point 9 
at 29 miles and point 10 at 4.2 miles) because of inaccessible terrain due 
to = raage of bills, Kennedy did not know why an additional measurement 
was not made on a trail between two other points (points 14 at 5.2 miles and 
15 at 65 miles). 
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With respect to total measurements, however, the rules 
provide that where the antenna is rurally located and un- 
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obstructed measurements can be made, there shall be as 
many as 18 or 20 measurements on each radial. This total 
was complied with on each radial. 


18. The expert engineering witness of the Commission’s 
Broadcast Bureau was of the opinion that the Commission’s 
rules permit some latitude in deciding where and how 
many measurements to take; that the above measurements 
were sufficient to permit determination of the ground 
conductivity and inverse distance fields on each of the 
pertinent radials; and that the factual information 
developed from the above measurements was reliable. 
Both the expert engineering witness of Grossco and the 
expert engineering witness of the Commission’s Broadcast 
Bureau expressed the opinion that the above field strength 
measurements substantially comply with the specifications 
in Section 3.186 of the rules.” 
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19. No engineering evidence or testimony was offered 
by Interstate. Interstate did not challenge the accuracy 
of the measurement data analysis or the location of 
pertinent field strength contours derived from the measure- 
ments. 


22 The Court has indicated that the permissible deviation from absolute 
letter compliance with Section 3.186 is a matter upon which expert engineering 
testimony is appropriate. In Hecksher v. FCC, 253 F. (2d) 872, S74 (1958), 
the United States Court of Appeals for the District of Columbia Circuit said: 
‘“*There is a direct contlict, therefore, as to what constitutes compliance with 
Section 3.186 of the regulations, This conflict involves problema and practices 
in radio engineering. The issue is, of course, ultimately the legal issue of 
compliance, but the legal result must flow directly from resolution of the 
technical engineering questions involved. No authority construing the per- 
missible deviation from the true radial under Section 3.186 has been cited to 
us, und we have found none, Common sense dictates that a technical regula- 
tory standard, written by persons skilled in the profession of radio engineering, 
to be followed by others skilled in the same profession, should be construed, 
at least in the first instance, by radio engineers... ."" Also see Suburban 
Broadcasting Co., Inc., 31 FCC 16, 18 (1961). 
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20. On the basis of the foregoing, it is found that the 
above field strength measurements are acceptable and 
should be relied upon in the absence of any contradictory 
evidence in the record. 


21. On the basis of the field strength measurements taken 
on Station WHDH to establish the ground conductivity 
on a path between Newton and Dedham toward the pro- 
posed site of Grossco, the areas and populations affected 
by the Newton and Dedham proposals are as follows: 


Souree of Area. 
Interference (3q- mi.) Percent* Population Percent* 


From Newton 201 29.5 32,881 6.83 
From Dedham 13 19 5,055 1.05 

* Percentage of the area and population within the proposed 0.5 mv/m 
normally protected contour of Grossco. 
The Newton and Dedham proposals are mutually exclusive 
and only one can be granted. Interference from the 
Newton proposal would encompass the area of inter- 
ference imposed by the Dedham proposal. 


22. Primary service (0.5 mv/m or greater) is provided 
by standard broadcast stations to each area of expected 
interference from the proposals of Newton and Dedham 
in the proportions indicated below, together with the mini- 
mum and maximum number of services available to various 
portions of the area: 

Source of Interference 


From Newton From Dedham 


—_—__— 
(Number of (Number of 
Portions of area served Stations) Stations) 


100% 

73-100% 
50-T5% 
25-10% 

Less than 25% 
Minimum 
Maximum 


wort dy o1 
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93. The area, in which Grossco would provide a new 
primary service (0.5 mv/m or greater), receives a maximum 
of 14 and a minimum of 7 such services in its various 
portions. 


24. On the basis of the field intensity measurements 
taken on Station WBAZ in the direction of West Hartford 
and on Station WCCC™ in the direction of Kingston, the 
proposed station of Grosseo would receive no interference 
from Station WBAZ but would cause interference to 
Station WBAZ in an area of 11 square miles, including 
350 persons, representing 1.35% of the area ($1S square 
miles) and 0.4% of the population (86,333 persons) within 
the 0.5 mv/m normally protected contour of Station WBAZ. 
All of the proposed interference area receives primary 
service (0.5 mv/m or greater) from seven other stations, 
and there are a minimum of 9 and a maximum of 14 other 
services available to the various portions of the area.** 


Grossco’s proposed station would not cause objectionable 
interference to any other existing station, including 
WQXR.* 


95. Interstate also objected to all the population data 
contained in Grossco’s engineering exhibits on the basis 


23 'The transmitter site of Station WCCC is located approximately 0.6 mile 
north of the transmitter site proposed by Grosseo. 


24 The various field strength contours of the proposed station, except for 
interference to Station WBAZ, were determined on the basis of ground con- 
ductivities and antenna radiation as determined by use of Figures M-3 and 8, 
respectively, of the rules. Pertinent field intensity contours of the several 
other stations, except interference from Station WBAZ, were based on antenna 
radiations for non-dirctionalized operations obtained from the Commisaion 's 
«Official List for Information Setting Forth Notified Assignments of Stand- 
ard Broadcast Stations of the United States,"? and for direetionalized stations, 
from directional antenna patterns on file with the Commission, 


23 The question of interference to the proposed Newton and Dedham 
stations is not a factor in this proceeding in view of the Commission's action 
in severing Grossco from the proceeding involving those two applicants. 
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that 1950 census data is no longer relevant, and that a 
determination of populations that would be served and 
affected in the year 1961 and thereafter should be based 
on 1960 population data. Although the proposed exhibits 
were diseussed in prehearing conference over a month 
before the hearing. and it was apparent at that time that 
the exhibits, having been prepared for the hearing held 
in October 1960, were based on 1950 census figures. Inter- 
state raised no objection to the use of 1950 rather than 
1960 census data until the very day of the hearing. The 
Hearing Examiner overruled the objection, as untimely, 
in view of the special circumstances of the case; but 
offered Interstate an opportunity to supply data based 
on 1960 census figures on rebuttal. Interstate did not 
furnish such data for the record. (See transcript, pages 
A-73-83 and A-128 - 130). 
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26. While it is true, the Commission has required 1960 
census data in some cases, it has also refused to consider 
1960 census data in lien of 1950 census data, even though 
such data became available before final decision, where 
the facts would not be materially affected by application 
of more current data. This record contains no basis for 
concluding that more current data here would materially 
affect the facts in this case. Accordingly, Interstate’s 
objection to the 1950 census data is without merit. 


% See T. M. Baburn, Jr., tr/ax Creck County Broadcasting Company, Memo- 
randum Opinion and Order, released July 24, 1961 (FCC 61-913), in Docket 
No. 12241, et ol; and Hadi Crawfordsville, Inc., Memorandum Opinion and 
Order, released July 21, 1961 (FCC 61-914), in Docket No, 12798, et al, 


2 Suburban Broadcasting Co., Inc., upra, p. 17. 
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Hazard to Air Navigation 


97. A communication from the Antenna Survey Branch 
of the Commission, dated August 28, 1959, states that the 
proposed antenna system of Grossco would not constitute 
a hazard to air navigation. 


Merger of Grossco and Berkshire interests 


98. Under release date of April 19, 1960, and upon the 
petition of Grossco, an order was issued by the Hearing 
Examiner accepting an amendment to the Grossco applica- 
tion to reflect the circumstances, terms and conditions by 
which a merger of Grossco’s and Berkshire’s interests is 
to be effected. The agreement between Grossco and Berk- 
shire, dated March 18, 1960, recites that it was brought 
about to eliminate or reduce the uncertainties, delays and 
costs inherent in the prosecution of mutually exclusive 
applications, and that it seeks to resolve the differences 
between the applicants to the end that an additional broad- 
cast service will be provided the West Hartford-Hartford 
area at the earliest possible time. The agreement provides, 
inter alia, that Berkshire will file a petition requesting 
dismissal of its application, that Grossco will file a petition 
requesting leave to amend its application to include the 
merger agreement, and that Grossco will continue the prose- 
cution of its application as so amended. 


929. The agreement further provides that Grossco is to 
reimburse Berkshire for the costs it has incurred in the 
preparation and prosecution of its application to the date 
of the agreement, a sum of $10,256.87. An affidavit 
executed by an officer of Berkshire is appended to the 
merger agreement and establishes that the only 
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consideration to be received by Berkshire for dismissing 
its application is that shown in the agreement. The 
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affidavit lists the expense items incurred by Berkshire, 
which total $10,256.87" An affidavit executed by an officer 
of Grosseo recites that such items of expense appear to 
have been reasonably and prudently expended, and are 
supported by vouchers. 


30. Under the terms of the agreement, Berkshire has 
acquired an option to purchase a 25% interest in Grossco. 
Berkshire’s right to purchase this interest is expressly 
made on the same basis and for the same considerations 
applicable to the present Grossco stockholders. As shown 
by the agreement, an exercise of the option would affect 
the capitalization of Grossco (as it is set forth in the 
application) in the following manner. The total issued 
common voting stock would amount to 9,333 shares, of 
which Berkshire would own 2,33314 ; total issued debentures 
would amount to $80,000, of which Berkshire would hold 
$20,000: and 2,400 shares of non-voting common stock, of 
which Berkshire would own 600, representing a 25% in- 
terest in Grossco in each case. The total capital of the 
corporation, in those circumstances, would consist of 
$46,665 paid in capital for the common voting stock, of 
which Grosseo stockholders would have paid $35,000 and 
Berkshire stockholders $11,665; and $80,000 in loans, of 
which the Grosseco stockholders would have advanced 
$60,000 and the Berkshire stockholders $20,000, repre- 
senting 75% and 25% contributions to capital, respectively, 
in each case. The non-voting common stock is issued pro- 
portionately with the debentures. Berkshire will have 


Travel, hotel expense and related charges 2,350.00 
Option on land 
Photographs, telephone, telegraph and out- 


$10,256.87 
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the right to elect one director and one officer of Grossco 
upon its exercise of the option and so long as it owns a 
minimum of 25% of Grossco’s voting stock. 


440 
ConcLusions 


1. The matters for determination relate to (1) compliance 
with Section 3.28(c) of the Commission’s rules regarding 
interference received; (2) air hazard; (3) interference to 
Station WBAZ, Kingston, New York (including question 
of whether West Hartford is a separate community from 
Hartford); and (4) the merger of the Grossco and Berk- 
shire interests. 


Section 3.28(c) 


2. The findings show that no violation of Section 3.28(c) 
of the Commission’s rules’ would be involved since the 
interference received would be less than the 107% permitted 
under the rules. 


Air Hazard 


3. The findings show that the proposed antenna system 
would not constitute a hazard to air navigation. 


Interference to Station WBAZ 


4, Section 3.24(b) of the Commission’s rules provides 
that if a proposed station will cause objectionable inter- 
ference to an existing station, the proposed station will not 
be authorized unless it is shown that the need for the 
additional service outweighs the need for the service which 
will be lost as a result of objectionable interference. 

1 This former Section 3.28(c) was redesignated Section 3.28(d), effective 
July 5, 1961. 
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3. Grossco proposes to operate a new standard broadcast 
station on 1550 kiloeyeles with a power of 1 kilowatt, day- 
time only. in West Hartford, Connecticut. Grossco’s 
interference to Station WBAZ, Kingston, New York, would 
oceur in an area of 11 square miles, including 350 persons, 
constituting 0.4% of the population within the 0.5 mv/m 
normally protected contour of Station WBAZ. There are 
& minimum of 9 and a maximum of 14 other services 
available to the various portions of the interference area. 


6. At the outset. question arises under issue 12 as to 
whether Grossco may be preferred on the question of need 
because of providing a first local outlet to West Hartford, 
or whether West Hartford may not be considered as a 
community separate from Hartford for purposes of 


Section 307(b) of the Communications Act of 1934, as 
amended. 


441 


7. In Huntington Broadcasting Company, 6 RR 569, 572, 
the Commission stated: ‘‘Hence, it is the Commission’s 
view, as shown by our decisions, that where a principal 
city and a suburb are competing for a frequency, and 
both applicants propose to serve substantially the same 
areas and populations, the term ‘communities’ as used in 
= 307(b) is not limited in definition to that of legal muni- 
cipalities, cities and states, but may include other com- 
munity organizations, such as metropolitan districts, 
depending upon the facts of the proceeding. As further 
shown by our decision, the Commission has always viewed 
the question of what constitutes in any specific case, a 
community within the meaning of § 307(b) in the light of a 
combination of factors, such as (1) the type of frequency 


2 See Huntington Broadcasting Company, 5 RR 721, 6 RR 569 (1950), 
afSrmed au nom. Huntington Broadcasting Company v. FCC, 192 F. (2d) 33 
(DE Cir. 1951), and Bossmayne Corp., 7 BR 117 (1951). 
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involved, (2) the coverage proposals of the respective 
applicants, (3) the definition and description of the use 
of standard broadcast stations as prescribed by the Com- 
mission’s Rules and Regulations and Standards of Good 
Engineering Practice, (4) the definition and description 
of communities used by the Census Bureau, and (5) the 
facts adduced at the hearing concerning the proposed use 
of a particular frequency including the relationship and 
the distance between the cities where the competing 
applicants propose to establish their respective stations.”’ 


8. The Commission has pointed out that ‘“‘there is no 
hard-and-fast rule by which it can be ascertained whether 
a particular population grouping is to be classified as a 
community for 307(b) purposes, and that all of the relevant 
facts in each case must be weighed.’ Indeed, the same 
population grouping might be considered as one com- 
munity, if a Class II or III frequency were involved, and 
two communities, if a Class IV frequency were involved, 
since different principles may be applied, depending on 
the nature of the frequency requested.t In determining 
the composition of the ‘‘community”’ involved, for pur- 
poses of Section 307(b) or in connection with the definition 
of local outlets, the Commission has also drawn distinctions 
on the basis of the relative size of the two places sought 
to be considered as one community; the provision of 
‘‘local broadeast service’’ to both cities to 


3See Manchester Broadcasting Co., supra, 224 (1958), and cases cited. 


4See Manchester Broadcasting Co., supra, 225; Broadcasters, Inc. supra, 
711; and Roxsmoyne Corp., supra, 142. Cf. Wayne M. Nelson, 26 FCC 539, 
551 (1959); petition for rehearing granted, FOC 60-438, 


3Seo Wayne M. Nelson, supra, 550 (relationship of 1:7—Dallas and Gas- 
tonia, North Carolina, located three miles apart, held not to be ane com- 
munity) ; Sanford A. Schafitz, 24 FCC 363, 380 (1958) (relationship of 5:3— 
Lorain and Elyria, Ohio; station in Elyria not considered as local outlet 
for Lorain although communities were partly contiguous). 
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be considered as one community, as distinguished from 
**local broadcast service’? to one and ‘‘primary service”’ 
to the other:* and whether a smaller minor civil division 
is included in the boundaries of a larger minor civil 
division which is specified as the station community in 
an outstanding station license.’ 


9. In the instant case, the frequency applied for is 
1550 ke. a Class II frequency. Wide area coverage con- 
comitant with the intended use of Class II facilities is 
contemplated. Thus, Grossco’s 5 mv/m contour will cover 
all of Hartford as well as West Hartford. West Hartford 
is contiguous to Hartford, and both are a part of the Hart- 
ford urbanized area. The population ratio of Hartford to 
West Hartford is about 4 to 1. The center of West Hart- 
ford is about four miles from the center of Hartford. 
Although West Hartford does not have a standard broad- 
cast station assigned to it, there are three Class III and 
one Class I stations assigned to Hartford. 


10. In view of the type of frequency involved, Grossco’s 
proposed coverage, and the location and urban and indus- 
trial characteristics of Hartford and West Hartford, it 
is concluded that, with respect to the Grossco application, 
Hartford and West Hartford may not be considered as 
separate communities for Section 307(b) purposes.* Thus, 
in determining the relative need for the proposed Grossco 
service as against the need for the WBAZ service to be 


%& See Sanford A. Schafitz, supra, 379. 
7 See WGLI, Inc., 24 FCC 248, 399 (1958). 


* Although the issue relating to a choice between Grossco und Berkshire 
under Section 307(b) was mooted by Berkshire’s petition to dismiss, the Com- 
mission has held that consideration of 297(b) factors is necessarily implicit 
where one of the ultimate questions to be decided is whether the need for the 
new service in greater than the need for the service to be lost by reason of 
interference, Newport Broadcasting Company, 13 RR 236c, 236g (1958). 


392 


(443) 


lost by reason of interference, Grossco may not be given 
a. preference on the basis of providing a first local trans- 
mission outlet for a community. 


11. However, there are other persuasive reasons which 
impel the conclusion that the need for Grosco’s service 
outweighs the need for the service to be lost by reason of 
interference to Station WBAZ. The interference to 
Station WBAZ is not substantial, affecting only 350 
persons, constituting 0.4% of the population within its 
normally protected contour. The area of interference is 
well served, having a minimum of 9 and a maximum of 14 
other services available. Operating as proposed, Grossco 
would provide a new primary service to at least 449,577 
persons in an area of at least 475 square miles® which now 
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receive primary service (0.5 mv/m or greater) from a 
minimum of 7 and a maximum of 14 stations. The need of 
over 400,000 persons for a new service (although presently 
receiving 7 to 14 services) outweighs the need of 350 
persons, having a minimum of 9 other services available, 
for the service to be lost by reason of interference to 
Station WBAZ. See Westminster Broadcasting Co., 28 
FCC 375, 377 (1960) ; Suburbanaire. Inc., 29 FCC 953, 956 
(1960); Knorr Broadcasting Corp.. 25 FCC 1291, 1305 
(1958) ; and B. L. Golden, 23 FCC 201, 207 (1957). 


Merger of Grossco and Berkshire Interests 


12. The facts concerning the merger agreement have 
been set forth in the findings, and it is concluded that the 
agreement is consistent with the public interest. The sole 
consideration for the dismissal of the Berkshire applica- 
tion is that set forth in the merger agreement. Berkshire 


® More persons in a larger area would be served in the event of the grant 
of the Dedham rather than the Newton proposal, See paragraph 21 of the 
findings, supra. 
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has incurred or paid expenses totaling $10,257.87 in con- 
nection with the preparation and prosecution of its 
application. The expenses appear to have been legitimately 
and prudently incurred or expended. The record contains 
no evidence to the contrary. The total amount of these 
expenses Will be paid to Berkshire by Grossco upon the 
dismissal of its application and grant of the Grossco 
application. 


Public Interest. Convenience and Necessity 


13. In view of the foregoing, it is concluded that public 
interest, convenience and necessity will be served by the 
dismissal of the Berkshire application and by a grant of 
the Grossco application subject to the condition that the 
permittee accept any interference which may result from 
a grant of the applications of Newton Broadcasting Com- 
pany (Docket No. 13067, File No. BP-12884) and/or 
Transcript Press, Inc. (Docket No. 13068, File No. 
BP-12901). 


444 
ORDER 


Accogprscty, Ir Is OnpEren, This 7th day of September, 
1961, that, unless an appeal to the Commission from this 
Initial Decision is taken by any of the parties or the Com- 
mission reviews the Initial Decision on its own motion in 
accordance with the provisions of Section 1.153 of the 
rules, the application of Grossco, Inc., for a construction 
permit to operate a new standard broadcast station at 
West Hartford, Connecticut, on 1550 ke, with a power of 
1 kw, daytime only, Is Granted, subject to the condition 
that the permittee accept any interference which may 
result from a grant of the applications of Newton Broad- 
casting Company (Docket No. 13067, File No. BP-12884) 
and/or Transcript Press, Inc. (Docket No. 13068, File No. 
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BP-12901) ; and the application of Berkshire Broadcasting 
Corporation, for a construction permit to operate a new 
standard broadcast station at Hartford, Connecticut, on 
1550 ke, with a power of 500 w, daytime only, Is Dissussep.* 


Annie Neat Huntrine 
Annie Neal Huntting 
Hearing Examiner 
Federal Communications Commission 


(Seal) 


Released: September 13, 1961 and effective 50 days 
thereafter, subject to the provisions of the rule 
cited in the ordering clause above. Exceptions, if 
any, must be filed within 30 days of the release 
date unless an extension is duly granted. 


10 This action is taken pursuant to the provisions of Section 1.363(b) of 
the Commission’s rules which were in effect at the time the petition to dis- 
miss was filed. See footnote 4 of the Findings, swpra. 
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(Received Oct. 13, 1961) 
BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 


In re Applications of 


Docket No. 13069 File No. BP-12917 
BerksHire BroapcasTING CORPORATION, 
Hartford, Connecticut 


Docket No. 13071 File No. BP-13141 
Grossco, Ixc., West Hartford, Connecticut 


For Construction Permits 


Exceptions of Interstate Broadcasting Company, Inc. and 
Request for Oral Argument Before the Commission En 
Banc 


Interstate Broadcasting Company, Inc., licensee of 
Station WQXR, New York, New York, and a party to this 
proceeding, submits herewith its Exceptions to the Initial 
Decision of the Examiner, released September 13, 1961. 
Interstate is also filing a Brief in support of its Exceptions 
which it incorporates by reference. 


Request is also respectfully made that an opportunity 
be accorded Interstate to appear by counsel on a hearing 
before the full Commission and to offer oral argument 
therein. 


Interstate takes exception to the Initial Decision in the 
following particulars: 


Excerrioss To Ruiixcs or THE EXAMINER 


1. Exception is taken to the ruling of the Examiner on 
the hearing that neither Berkshire Broadcasting Corpora- 
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tion nor Grossco, Inc. were obliged to publish the local 
notice of the instant de novo hearing as required by 
Section 311(a) (2) of the Communications Act and Section 
1.362 of the Commission’s Rules, so as to specify the time 
and place of the hearing designated in the order released 
May 3, 1961 (FCC 61M-784), and the issues as they 
existed as of that time (Tr. 105-107, 108-110). 


454 


2. Exception is taken to the failure of the Examiner to 
make proposed findings and conclusions on the above issue, 
or otherwise to set forth the ruling in the Initial Decision 
as required by Section 1.151(e) of the Commission’s Rules. 
See Radio Station KFH Co. v. F.C.C., 247 F. 2d 570 


(C.A.D.C., 1957). 


3, Exception is taken to the overruling of Interstate’s 
objection that it was not adequately apprised either of 
the issues designated for hearing which were still extant 
at the time of hearing or the scope of those issues (Tr. 
21-22, 102-103, 105, 107-108; see: Initial Dec., p. 2, fn. 3). 


4, Exception is taken to the ruling of the Examiner on 
the prehearing conference and on the hearing that issues 
Nos. 6, 13 and 14 are rendered moot by virtue of a Petition 
to Dismiss filed by Berkshire on April 6, 1960, and could be 
deleted on the basis that there was only one application 
left in the proceeding which was being prosecuted (Tr. 28- 
32, 40-41, 44, 103-105, 108, 114). 


5, Exception is taken to the ruling of the Examiner that 
Section 311(c) of the Communications Act of 1934, as 
amended in 1960, and Section 1.316 of the Commission’s 
rules were not controlling in respect to Berkshire’s Peti- 
tion to Dismiss pending before her at the time of hearing 
on June 28, 1961 (although first filed on April 6, 1960), 
and that on Grossco’s election to so proceed she was free 


397 


(454) 


to pass on such petition in the first instance in her initial 
decision (Tr. S£-S7, 103-104, 10S, 110-114). 


Exceprions To Preyimryary SraTEMENT 


6. Exception is taken to the failure of the Examiner to 
find in Paragraph 1 of her findings that the filing of a 
Petition to Dismiss by Berkshire on April 6, 1960, and 
other actions looking toward dismissal of 
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the application of that party prior to Interstate’s entry 
into the ease, were rendered moot when the Court of 
Appeals issued its order of December 22, 1960 (see Par. 5 
of Findings), directing the Commission ‘‘to allow Inter- 
state to intervene in the comparative proceeding”’’. 
Inéerstate Broadcasting Company, Inc. v. United States, 
286 F. 2d 539, 544 (C.A.D-C.). 


7. Exception is taken to the finding of the Examiner 
in Paragraph 3 of the Findings that some of the issues 
“‘xere rendered moot by Berkshire’s petition to dismiss”’, 
and to the listing of various issues as those ‘‘which are 
still relevant and material to the Grossco application”’ 
without including Issues 6, 13, and 14, which were 
designated for hearing by the Commission and which have 
not been deleted by it. See: Section 0.231(c) of the 
Commission’s Rules. 


8. Exception is taken to the Examiner’s finding in Para- 
graph 4 that she could pass on the merits of the agree- 
ment looking toward consolidation of interests between 
Grosseo and Berkshire ‘‘Under the provisions of Section 
1.363(c) of the Commission’s rules, which were in effect 
at the time the petition to dismiss was filed’. (See 
Exception 6, supra.) 
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Exceptions To Fixprxcs oF Fact 


9. Exception is taken to all 1950 population figures set 
forth by the Examiner in Paragraphs 8, 10, 21, and 24, 
and exception is also taken to Paragraphs 25 and 26, as 
well as the ruling of the Examiner allowing 1950 Census 
data to be introduced over objections (Tr. 123, 127-130), 
as well as her failure to find that since 1960 Census data 
was available at the time of hearing, under Commission 
precedent such data should have been introduced as the 
best evidence of the facts sought 
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to be proved, as well as the more probative form of proof. 
Creek County Broadcasting Co., 21 R.R. $16; Radio Craw- 
fordsville, Inc., 21 R.R. 818. 


10. Exception is also taken to the Examiner’s finding 
in Paragraph 26 that this record contains no basis for 
concluding that more current data would materially affect 
the facts in this case, in view of the showing made by 
Interstate in respect to significant population changes in 
the Hartford area, and the request by counsel that the 
Examiner officially notice such facts (Tr. 191-192). 


11. Exception is taken to the ruling of the Examiner 
referred to in Paragraphs 11 and 12 of the Findings in 
response to Interstate’s objection that Grossco’s witness, 
Robert E. L. Kennedy, was not qualified to establish 
Grossco Ex. 101 in evidence, since his testimony thereon 
was based on hearsay and not on personal knowledge (Tr. 
126, 141-142, 143, 158-160, 162, 163, 164-165, 166, 167, 169). 


12. Exception is taken to the Examiner's failure to find 
in Paragraph 12 that Grossco’s engineer-witness Kennedy 
was not in the Hartford area when the measurements 
were taken, and based his knowledge of the facts on con- 
temporaneous telephone conversations with the engineer 
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who took them many months before (Tr. 126, 141-143, 159, 
162-167): that such hearsay testimony included explana- 
tions of topographical and physical obstructions in the 
path of the measurement radials which prevented the 
taking of measurements according to the requirements 
contained in the Commission’s Rules, of which obstructions 
the witness admittedly had no firsthand knowledge (Tr. 
158169): and that in one instance involving measure- 
ments on Station WCCC, Hartford, Connecticut, the 
witmess was unable to explain why only seven measure- 
ments were made in the area from 2 to 6 miles from the 
antenna. rather than the twelve prescribed by rule 
(Tr. 166-168). 
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13. Exception is taken to the legal conclusions of the 
Examiner set forth in Paragraph 14 of her Findings of 
Fact to the effect that such hearsay testimony was 
‘‘reliable hearsay’’, and her failure to find that whatever 
its value otherwise, hearsay evidence is an insufficient 
basis upon which to admit into evidence engineering 
documents made in violation of the Commission’s Rules. 


14. Exception is taken to the failure of the Examiner 
to make the following findings in Paragraph 17: 


(a) The measurements depicted in Grossco Exhibit 101 
which were introduced as evidence of field conductivity 
were objected to by counsel for Interstate as being 
violative of Section 3.186 of the Commission’s Rules both 
in respect to spacing of the measurements and the number 
of measurements taken (Tr. 123-126). 


(b) In respect to the measurements taken on WHDH, 
Boston, Massachusetts (Grossco Ex. 101, pp. 14-17), the 
measurements begin at .65 of a mile from the antenna 
when under the rules they should have started at 1.46 miles 
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(Tr. 131-132, 134, 147, 149-150), and instead of the seven 
measurements within the 2 mile path specified in the rules 
(ie., one every tenth of a mile beginning at 1.46 miles) 
actually only two measurements were made within 1.46 and 
2 miles from the antenna (Tr. 155-156, 158). In that part 
of the path from 2 to 6 miles from the antenna, ten 
measurements were made instead of the twelve prescribed 
(Tr. 160). 


(c) In respect to the measurements taken on WBAZ, 
Kingston, New York (Grossco Ex. 101, pp. 18-21), eighteen 
measurements should have been made within the 2 mile 
distance under the rules, but only seven were actually 
made (Tr. 161-162). In that part of the path from 2 to 6 
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miles from the antenna, six measurements were taken 
instead of the twelve prescribed (Tr. 163). 


(d) In respect to WCCC, Hartford, Connecticut 
(Grossco Ex. 101, pp. 22-25), eighteen measurements 
should have been made within the 2 mile limit as prescribed 
by the rules, but actually only seven were made (Tr. 164). 
The first two of these jump from .7 of a mile to 1.35 miles 
from the antenna. Measurements in the intervening area 
could have been made (Tr. 166). In the area from 2 to 
6 miles from the antenna, twelve measurements were 
prescribed but only seven were made (Tr. 166). The 
witness could not explain why more measurements Were 
not made (Tr. 167-168). 


15. Exception is taken to the two final sentences of 
Paragraph 17 of the Examiner's findings which suggest 
that the rule was complied with in respect to the **total 
measurements”’ on each radial (18 to 20 on each) as being 
irrelevant. Old Belt Broadcasting Corporation, 20 RR. 
1035, 1036a; Northside Broadcasting Co., 17 R.R. St2a, $57- 
858, 870a, 870c. 


401 


(458) 


16. Exception is taken to the findings in Paragraph 18 
in their entirety in that they set forth opinions of engineers 
as to the proper legal meaning of a rule of the Commission. 
Consolidated Water Power & Paper Co. v. Bowles, 150 
F. 2d 960. 962 (Em. Ct. App. 1945): Royal Loan Co. v. 
United States. 154 F. 2d 3556, 558 (C.A. 8, 1946). 


17. Exception is taken to the failure of the Examiner to 
find in Paragraph 1S as follows: 


(a) Grossco’s engineer witness was questioned at length 
as to the proper interpretation of Section 3.186 of the 
Commission’s Rules by counsel for Grossco, Inc., and 
whether the measurements of conductivity complied with 
the rule (Tr. 133-135, 137-138, 139). Counsel 
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for the Broadcast Bureau objected that the interpretation 
of Commission rules and whether Grossco, Ine. is in ‘‘sub- 
stantial compliance’? with those rules are questions to 
be resolved as a matter of law (Tr. 173-175). The Broad- 
east Bureau then moved to strike the answers given by 
Grosseo’s engineer going to the issue of whether there 
had been ‘‘substantial compliance’’ with the Commission’s 
rule. After argument, the motion was denied (Tr. 176- 
178) on the basis that an engineer is competent to give 
his opinion on the proper interpretation of Commission 
rules (Tr. 178). 


(b) After Grossco’s engineer had been thus questioned, 
the Examiner requested that the Broadcast Bureau’s 
engineer take the stand to testify whether (Tr. 178) ‘‘the 
engineering which has been offered in evidence is in sub- 
stantial compliance with the Commission’s Rules in his 
opinion”. Counsel for the Broadcast Bureau refused to 
question him as to his legal interpretation of the Com- 
mission’s rule but offered to question him as to whether 
there are enough measurements to make a conductivity 
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analysis under the rule (Tr. 178-179). The Examiner 
then directed that he be produced so that she could question 
him on his interpretation of the rule (Tr. 179). After 
taking the stand, this witness testified that in his judg- 
ment there were enough measurements, but admitted that 
he had made no independent analysis of the measurements 
to determine the inverse field (Tr. 181) and that he relied 
solely on the prior testimony of Kennedy for his opinions 
(Tr. 184-185). The Examiner, over objection of the 
Broadcast Bureau, questioned the witness at length as to 
whether there had been substantial compliance with 
Section 3.186 of the Commission’s Rules (Tr. 181-184), the 
proper interpretation of that Rule, and whether the 
Examiner would be justified in relying on the factual in- 
formation in Grossco Exhibits 101 and 101-A (Tr. 184). 
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(c) The Broadcast Bureau’s engineer testified that he 


interpreted the term ‘<unobstructed’’ as it appears in 
Section 3.186(a)(1) to refer only to physical obstructions 
(Tr. 186), while Grossco’s engineer had used that term 
in connection with his testimony relative to inverse field 
measurements to refer both to electrical and physical 
obstructions without differentiation (Tr. 168-169). 


18. Exception is taken to the statement in Paragraph 19 
that ‘‘No engineering evidence or testimony was offered 
by Interstate’? and the Examiner's failure to find that 
Interstate made an offer of proof as to what it would have 
introduced in evidence and the testimony it would have 
developed had it not been barred from doing so by pre- 
liminary rulings of the Examiner and by the Commission 
which denied Interstate’s petition to clarity or enlarge 
the issues (Tr. 199-203; Interstate Exs. 201, 202, 203, 204 
(for identification) ; and see: Memorandum Opinion and 
Order denying Petition to Clarify or Enlarge Issues 
(FCC 61-776)). 
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19. Exception is taken to the Examiner’s finding in Para- 
graph 19 that ‘‘Interstate did not challenge the accuracy 
of the measurement data analysis or the location of per- 
tinent field strength contours derived from the measure- 
ments”*, as contrary to the record (Tr. 123-126, 131, 136- 
137, 140. 142-143, 167, 172-173, 181, 185, 192). 


20. Exception is taken to the Examiner’s conclusionary 
statement in Paragraph 20 for the reasons set forth in 
Exceptions 11 through 19 above. 


21. Exception is taken to Paragraph 21 on the basis that 
the field strength measurements taken on Station WHDH 
were shown to be in violation of Section 3.186 of the Com- 
mission’s Rules (Tr. 131-132, 134, 147, 149-150, 155-156, 
158, 160). 
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22. Exception is also taken to the Examiner’s Findings 
in Paragraph 24 in that the field strength measurements 
taken on Station WBAZ and Station WCCC were also in 
violation of the same rule of the Commission (Tr. 161-168). 


23. Exception is taken to the Examiner’s conclusion in 
Paragraph 24 of her findings that ‘‘Grossco’s proposed 
station would not cause objectionable interference to any 
other existing station, including WQXR”’, in view of the 
fact that Interstate was not allowed to introduce evidence 
on the subject, or to put its engineer witness on the stand 
to establish such fact (Tr. 199-204, Interstate Ex. 201 (for 
identification) ). 


24. Exception is taken to the conclusion in Paragraph 24, 
footnote 25, that ‘‘The question of interference to the 
proposed Newton and Dedham stations’’ is not a factor 
in this proceeding because of the Commission’s order 
severing those applications from Grossco. 
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25. Exception is taken to the failure of the Examiner 
to make complete findings under the second issue relative 
to ‘‘the nature and extent of the interference’? that 
Grossco would cause to and receive from ‘‘all other 
existing standard broadcast stations . . .””. 


26. Exception is taken to all findings of the Examiner 
in Paragraphs 28, 29 and 30 relative to ‘‘merger of 
Grossco and Berkshire interests’, in that such evidence 
was not properly before the Examiner in the first instance 
and because such findings are not in accordance with 
Section 311(¢) of the Communications Act, as amended, 
or with Section 1.316 of the Commission’s Rules in effect 
at the time of the hearing. William R. Packham, 20 R.R. 
1048; and see: S & W Enterprises, Inc., 21 R.R. 96a (see 
also 21 B.R. 91, 95, 96c; 20 R.R. 1134) ; Martinsburg Broad- 
casting Co., 21 R.R. 96e. 
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Exceptions TO CONCLUSIONS 


1. Exception is taken to the conclusion that no violation 
of Section 3.28(c) of the Commission’s Rules would occur 
since such determination was on the basis of 1950 Census 
data. 


2. Exception is taken to Paragraphs 6, 7, 8, 9 and 10 of 
the conclusions in that (a) such conclusions are incon- 
sistent with the Examiner’s initial determination that the 
Section 307(b) issue had become moot by virtue of the 
Petition to Dismiss filed by Berkshire and by virtue of the 
fact that only one application was being prosecuted (Tr. 
98-32, 40-41, 44, 103-105, 10S, 114); (b) such conclusions 
are based on obsolete 1950 Census data and population 
statistics; (c) the conclusions were arrived at on the basis 
of a unilateral submission of evidence by Grossco, and in 
the absence of any comparative showing by Berkshire; 
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(a) and by virtue of the deletion of the Section 307(b) 
issue. no sufficient evidence either of identity or separate- 
ness of social, economic, and governmental interests 
between Hartford and West Hartford appears of record 
on which the conclusions can be predicated. Alkima Broad- 
casting Co., 21 R.R. 732, 735-736. 


3. Exception is taken to the conclusions in Paragraph 
11 as being based on 1950 Census population statistics. 


4. Exception is taken to the conclusions in Paragraph 12 
relative to **Merger of Grosseo and Berkshire Interests”’ 
(See Exceptions Nos. 5, 8, and 26). 


5. Exception is taken to the conclusions in Paragraph 13 
that the public interest would be served by dismissal of 
the Berkshire application, and the conclusion that the 
Grosseo application should be granted. 
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6. Exception is taken to the entire ordering clause, in- 
eluding the dismissal of the Berkshire application on the 
basis of Section 1.363(b) of the Commission’s Rules which 
was no longer in effect at the time of hearing. 


It is respectfully submitted that the foregoing Excep- 
tions to the Initial Decision require that the Initial Deci- 
sion be rejected in its entirety, and that the applications 
of Berkshire Broadcasting Corporation and Grossco, Ine., 
either be denied, or at least, that a new hearing be ordered 
consistent with the requirements of Section 309 and 311 
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of the Communications Act. An oral argument on these 
exceptions is also respectfully requested. 


Respectfully submitted, 


TwrerstaTe Broapcastixc Compaxy, Ixc. 


Puri G. Loucks 
Mavrice M. JaNsky 
Car. H. Imuay 

Its Attorneys 


By Mavrice M. Jansxy 
Maurice M. Jansky 


and Caru H. Imuay 
Carl H. Imlay 


Loucks & JaNSKY 


American Building 
1317 F Street, N. W. 
Washington 4, D. C. 


October 13, 1961. 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 


In re Applications of 
Docket No. 13069 File No. BP-12917 


BerksHire Broapcastinc CoRPORATION, 
Hartford, Connecticut 


Docket No. 13071 File No. BP-13141 
Gerossco, Ixc., West Hartford, Connecticut 


For Construction Permits 


Brief in Support of Exceptions of Interstate Broadcasting 
Company, Inc. 


This Brief is submitted on behalf of Interstate Broad- 
casting Company, Inc., licensee of Station WQXR, New 
York, an a party respondent in the instant proceeding, 
in support of its Exceptions to the Initial Decision of 
Hearing Examiner Annie Neal Huntting, released Sep- 
tember 13, 1961. 


StTaTEMENT oF Facts 


1. Interstate Broadcasting Company, Inc., is the wholly- 
owned subsidiary of the New York Times. Its station 
WQXR is a Class I-B station operating in New York, 
New York, on the clear channel frequency of 1560 kilo- 
cycles with a power of 50 kilowatts and unlimited hours of 
operation. The current phase of this proceeding arises 
from two mutually exclusive applications for construc- 
tion permits to operate on 1550 kilocycles in the area of 
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Hartford, Connecticut. On March 16, 1959, Berkshire 
Broadcasting Corporation filed an application to construct 
a station in Hartford, Connecticut, using the frequency of 
1550 kilocycles and 500 watts of power and with daytime 
hours of operation. On May 15, 1959, Grossco, Inc. filed 
an application to construct a station in West Hartford, 
Connecticut, using the frequency of 1550 kilocycles 
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with a power of 1000 watts and daytime hours of operation. 
Timely objections were filed with the Commission to both 
of these applications by Interstate Broadcasting Company, 
Inc., which objections were duly mentioned in the McFar- 
land letters sent to interested parties, including Inter- 
state (Reference 8831). 


2. By order entered July 29, 1959, and released August 
10, 1959 (FCC 59-853), the Commission formally desig- 
nated the Berkshire and Grossco applications for a con- 
solidated hearing with five other applications for 1550 kilo- 
cycles and one for 1570 kilocycles in other New England 
communities. The order listed 13 issues appropriate to 
such a consolidated hearing, including the following: 


“2. To determine the nature and extent of the inter- 
ference, if any, that each of the instant proposals 
would cause to and receive from each other and all 
other existing standard broadcast stations, the areas 
and populations affected thereby, and the availability 
of other primary service to such areas and popula- 
tions as are involved in interference among the pro- 
posals. 


‘13. To determine in the light of Section 307(b) of 
the Communications Act of 1934, as amended, which 
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of the instant proposals would best provide a fair, 
efficient, and equitable distribution of radio service.” 


While this consolidated hearing order made WPEP, Taun- 
ton. Massachusetts, and WBAZ, Kingston, New York, par- 
ties respondent in the proceedings, it did not make Inter- 
state a party, despite its previously filed objections to both 
the Berkshire and Grossco applications. 

3. Thereafter, on October 16, 1959, Interstate petitioned 
to intervene in the proceeding pursuant to Section 309(b) 
of the Communications Act (now carried forward in the 
Act as Section 309(e) pursuant to Public Law 86-752, 74 
Stat. 889). In its petition, Interstate alleged specific facts 
showing that it would suffer economic injury from a grant 
of either 
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application, and further, that such a grant would consti- 
tute an indirect modification of the WQXR license. By 


order entered on October 29, 1959, the Chief Hearing Ex- 
aminer of the Commission denied the petition to intervene. 
On November 6, 1959, Interstate sought review and re- 
versal of this ruling, which relief was denied by Memo- 
randum Opinion and Order of the Commission adopted 
January 27, 1960, and released January 29, 1960 (19 
R.R. 608). 


4. Thereupon, on February 12, 1960, Interstate sought 
review of this final order in the U. S. Court of Appeals 
for the District of Columbia Circuit. On February 18, 
1960, the Commission denied Interstate’s Request for 
Stay of Hearing pending review by the Court of Appeals. 
After hearing, on December 22, 1960 the Court of Appeals 
rendered its decision, holding in part as follows (286 F. 2d 
529, 544): 

“Because of the cumulative effect of the several pro- 
ceedings which may grant licenses creating interfer- 
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ence to WQXR’s signal, the alleged injury cannot be 
considered de minimis.” And we cannot accept the 
Commission’s apparent contention that Interstate was 
required to ‘plead its evidence’ of financial injury in 
the petition. Of course the likelihood of such injury 
must exist, but Interstate is statutorily entitled to 
intervene until it be found by the Commission in either 
the comparative proceeding or in a separate hearing, 
if the Commission should so require, that no substan- 
tial injury could result from the grant to either Grossco 
or Berkshire. The order denying intervention is 
therefore reversed and the Commission is directed 
to allow Interstate to intervene in the comparative 
proceeding. 


19 See Interstate Broadeasting Co. v. Federal Communications Comm., 
109 U.S. App. D.C. ...., 285 F. 2d 270."” 


5. After the Court of Appeals had assumed jurisdiction 
to review the final order of the Commission denying Inter- 
state its right of intervention, but before the Court of 
Appeals had issued its mandate, the 
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following actions, among others, were taken in this pro- 
ceeding in the absence of Interstate: 


a. On April 6, 1960, Grossco, Inc. requested leave to 
amend its application to include an agreement between 
Grossco, Inc. and Berkshire Broadcasting Corporation, 
looking toward a merger of their interests and the dismissal 
of the Berkshire application. On April 18, 1960, this was 
granted by order of the Sxaminer (FCC 60M-686) on the 
basis ‘‘that the time for filing objections has expired, and 
no objection has been filed to a grant of the petition’’. 


b. On April 22, 1960, the Commission issued a Memo- 
randum Opinion and Order (FCC 60-413) adding to and 
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deleting from the original hearing order various issues. 
In a separate Memorandum Opinion and Order (FCC 60- 
412). released the same date, the Commission further 
amended the original hearing order and added a financial 
issue. 


ce. After various hearing sessions were held in the con- 
solidated proceeding, on October 3, 1960, the Commission 
issued a Memorandum Opinion and Order (FCC 60-1147) 
granting the petition of Grossco, Inc. and Berkshire Broad- 
casting Corporation for severance of their applications 
from the consolidated proceeding, which had been filed by 
those parties on July 1, 1960. The order, however, speci- 
fically retains both applications in hearing status, and 
states: 
‘*Berkshire’s petition to dismiss is not before us for 
consideration; hence, we are not ruling on the merits 
of that petition, nor have we considered, in the light 
of Section 311(c), as amended by P. L. 86-752, 86th 
Congress, the agreement underlying that petition.’ 


ad. Thereafter, on October 26, 1960, a hearing was held on 
the applications of Berkshire Broadcasting Corporation 
and Grossco, Inc. While the time for filing proposed find- 
ings was still running, the Court 
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of Appeals handed down its decision directing the Com- 
mission ‘‘to allow Interstate to intervene in the compara- 


tive proceeding’’. 


6. By further order of the Commission released April 
7, 1961, the Commission made Interstate a party to the 
proceeding on the Berkshire and Grossco application (FCC 
61-455). Thereafter, on April 18, 1961, a new prehearing 
conference was held. At this conference the Examiner 
deleted Issues Nos. 5, 6, 7, 8, 9, 10, 11, 13 and 14 from the 
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hearing order as amended, as being moot (Tr. 28-44). Three 
issues (Issues Nos. 6, 13 and 14) were deleted over the 
protest of Interstate on the basis that there was only one 
application left in the proceeding which was being prose- 
cuted (Tr. 40-44), although the Examiner ruled that ‘‘Berk- 
shire is still in the proceeding until their application is dis- 
missed’”’ (Tr. 43). One of the issues deleted was the Sec- 
tion 307(b) issue. The Examiner indicated that under the 
issues as then framed for hearing, neither evidence as to 
the extent and nature of interference which would be caused 
to WQXR by a grant of either application, nor evidence as 
to the relative public need for the program service pro- 
posed by the two applicants as compared to that now pro- 
vided by WQXR, nor evidence of the cumulative impact of 
the various co-pending applications on the operation of 
WQXR, would be admitted on the hearing (Tr. 69-71). 
The Examiner did suggest that if Interstate desired to 
introduce such evidence, it should apply to the Commis- 
sion for enlargement of the issues (Tr. 71). 


7. Accordingly, on April 21, 1961, Interstate filed a Peti- 
tion to Clarify or Enlarge the Issues, alleging, inter alia, 
that such relief was essential in view of the Examiner’s 
rulings, and to allow it to introduce evidence deemed rele- 
vant by the Court of Appeals in its opinion remanding the 
proceeding for a new hearing. On May 3, 1961, an order 
was released 
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(FCC 61M-784) designating June 21, 1961, as the date for 
hearing. On May 12, 1961, Interstate filed a Petition 
to Consolidate various co-pending proceedings, including 
the instant, in order to introduce on one hearing evidence 
of the cumulative impact on its operation and the conse- 
quent total public loss that is threatened, which the Court 
of Appeals had held to be relevant consideration, On May 
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31. 1961. Interstate filed a Petition for a Continuance of 
the Hearing then scheduled for June 21, 1961, pending 
Commission action on these petitions. 


S. On June 23, 1961. the Commission released a Memo- 
randum Opinion and Order denying the Petition to Clarify 
or Enlarge Issues (FCC 61-776). The hearing was held 
on June 28. 1961. On June 30, 1961, the Commission re- 
leased an order denying temporary stay of hearing pend- 
ing final decision on the Petition to Review the Denial of 
the Continuance by the Examiner (FCC 61-835). On July 
25, 1961, the Commission released a Memorandum Opinion 
and Order denying the Petition to Consolidate (FCC 61- 
910). 
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ABGUMENT 
L 


Since the Hearing in This Proceeding Was De Novo, It 
Must Be Deemed To Be Controlled by Statutes and 
Commission Regulations in Force at the Time of 
Hearing. 


The decision of the Court of Appeals remanding this 
proceeding for a de novo hearing had the legal effect of 
cancelling all proceedings taken on the previous hearing 
held in this case between January 27, 1960 (when Inter- 
state was finally denied its hearing rights) and the order 
of the Commission released April 7, 1961, making Inter- 
state a party within the meaning of Section 309 of the 
Communications Act. 

When the Court of Appeals ordered that Interstate be 
aceorded its plenary hearing rights in this case, it was 


1 Various preliminary objections to the hearing were made by Interstate. 
These are set forth at Tr. 100-107, and the rulings of the Examiner thercon 
at Tr. 107-114. 
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not making Interstate a party nunc pro tunc to prior pro- 
ceedings but was ordering that a new and full hearing be 
held, completely unhampered by any prior proceedings 
taken in Interstate’s absence. Compare: Elm City Broad- 
casting Corporation v. U. S., 235 F. 2d 811, 817 (C.A.D.C., 
1956) (remanding the case for ‘‘a new and full hearing”) ; 
Virginia Petroleum Jobbers Association v. F.P.C., 265 F. 
2d 364 (C.A.D.C.) (remanding the case for ‘‘a new hear- 
ing’’). The Court of Appeals for the District of Columbia 
Circuit has held in Public Service Com’n of N.Y. v. F-P.C., 
284 F. 2d 200, 206, that an administrative agency cannot 
defeat the hearing rights of a would-be intervenor by 
action taken subsequent to its valid appeal to that Court 
because: 


“<Such a holding would create too ready a means by 
which the administrative agencies could thwart the 
power of a reviewing court to pass upon the validity 
of orders deying intervention.’’ 
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The Examiner in this case, of course, made a clear ruling 
that this is a de novo hearing (Tr. 79-80, 90-95, 100-102), 
and repeated her ruling in Paragraph 5 of her Findings. 


Logically, therefore, Interstate comes into this proceed- 
ing as though no prior hearing had ever been held, and as 
though the instant was the first hearing held in this pro- 
ceeding. On this premise it also follows that all hearing 
rights are governed by statutes and Commission rules in 
effect at the time of this hearing, rather than those in 
effect at the time of a now voided hearing when Interstate 
was not a party to this proceeding.* Interstate also comes 

2 As will be more fully explained in subsequent argument, however, the 
Examiner committed fundamental error in holding that this hearing is con- 
trolled by Commission regulations which were in foree at the time of the 
first hearing, rather than those currently in force. 
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into this proceeding with a right to a ‘‘full hearing’’ as 
defined in Section 309 of the Communications Act, and 
as construed by the Supreme Court in United States v. 
Storer Broadcasting Co., 351 U.S. 192, 202. 


We proceed to show that it was accorded none of those 
rights. 


473 
Il. 


The Notice Requirements Prescribed by the Commumica- 
tions Act and Commission Regulations Were Not Com- 
plied With. 

‘A. Interstate Was Not Properly Apprised of the Issues 

Designated for Hearing. 


Under the facts of this case, Interstate was not ade- 
quately apprised either of the issues designated for hear- 
ing or the scope of those issues. The original hearing or- 
der issued on July 29, 1959 (FCC 59-853), listing 13 issues 
for hearing in the consolidated proceeding which was sub- 
sequently amended on several occasions, was clearly no 
longer applicable to the hearing held on the applications of 
Grossco and Berkshire on June 28, 1961. It should be 
noted that when on September 28, 1960, the Berkshire and 
Grossco applications were severed from the consolidated 
proceeding, the Commission provided in its Memorandum 
pinion and Order that both applications would be retained 
in hearing status ‘‘on the issues applicable to them’’ (FCC 
60-1147). When thereafter the Court of Appeals ordered 
that a new hearing be held, the issues for consideration 
on this new hearing should have been designated anew 
since the complexion of the new proceeding had changed al- 
most completely since the original order of designation 
was issued in 1959. The fact that the original designation 
order was no longer applicable was clearly recognized by 
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the Examiner who deleted most of the issues from that 
order and its various amendments as moot, and proceeded 
to hearing on some of the remaining issues. Section 309(e) 
of the Communications Act, however, requires the Commis- 
sion in respect to each new hearing required by statute to be 
held to ‘“‘formally designate the applications for hearing 
on the ground or 


474 


reasons then obtaining”’ (emphasis supplied) and to 
notify the applicant and all known parties in inter- 
est of the grounds and reasons therefor, ‘‘specifying 
with particularity the matters and things in issue’’. _In view 
of the fact that the issues had materially changed after 
the original order of designation, the instant hearing was 
in violation of both the notice provisions of Section 309(e) 
of the Communications Act, and Section 5(b) of the Ad- 
ministrative Procedure Act (5 U.S.C. 1004(a)). See also: 
Section 1.103 of the Commission’s Rules.* Also, in view of 
the fact that the Commission refused to enlarge the issues 
to allow Interstate to introduce evidence in support of its 
Petition to Intervene as required by the Court of Ap- 
peals, or to clarify the existing issues, the fatal procedural 
defect of lack of notice was not cured on the hearing. 


3 This Rule provides: 


6§1,103 Notice of hearing.—Reasonable notice of hearing will be 
given to all parties to a proceeding, and will include: 


(a) A statement as to the time, place and nature of the hearing. If the 
time and place are not xpecified, the initial notice will indicate that 
the time and place will be designated at a later date: 


(b) A statement as to the legal authority and jurisdiction under which 
the hearing is to be held; and 


(ce) A statement of the matters of fact and law involved,"’ 
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B. The Requirement of Section 311(a) (2) of the Communi- 
cations Act as Implemented by Section 1.362 of the 
Commission’s Rules, Which Requires the Publica- 
tion of a Local Notice of Hearing, Was Not Com- 
plied With. 

Section 311(a)(2) of the Communications Act makes it 
mandatory that where an application ‘‘is formally desig- 
nated for hearing in accordance with section 309’ that the 
applicant “*shall give notice of such hearing in such area 
at least ten days before commencement of such hearing’’. 
(Emphasis added.) There can be no doubt that this sec- 
tion of the Act was 
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in effeet prior to this hearing; that Congress clearly in- 
tended it to apply to all hearings held after this section 
went into effect: and that neither of the applicants in this 
ease published any notice whatever. Neither can there 


be doubt but that Congress has made such publication a 
jurisdictional requirement which is a condition precedent 
to a valid hearing, since it has employed mandatory terms 
in the statute. It is established that such a statutory 
requirement can neither be waived nor varied by the Com- 
mission. Johnston Broadcasting Co. v. F.C.C., 175 F. 2d 
351, 354-355 (C.A-D.C., 1949). 


The record shows that these applicants also failed to 
comply with Section 1.362(b) of the Commission’s Rules 
specifying that the notice must be published: 

‘*. . . at least twice a week for the two weeks imme- 
diately following release of the Commission’s order 
specifying the time and place of the commencement of 
the hearing ...’’. 


In this instance the order released on May 3, 1961, speci- 
fying June 21 as the scheduled date for hearing (FCC 
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61M-784) put both applicants on notice that they were 
obliged to run the notice four times in the next ensuing 
two weeks following such designation. 


The fact that the applications of Berkshire and Grossco 
were in pending status when Section 311(a)(2) of the 
Communications Act became effective provides no excuse. 
The applicants were still obligated by statute, when the 
Commission designated the time and place for hearing, 
to publish the local notice. See: Memorandum Opinion 
and Order in Nicholasville Broadcasting Co.. Docket No. 
13969 (FCC 61-692). The Commission had, in fact, speci- 
fied in a Public Notice (Reference 3876, 21 R.R. 591), re- 
leased May 12, 1961, that ‘‘No hearing may commence 
until ten days after the notice requirement has been satis- 
fied’? (21 R.R. 
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at p. 592). Because no local notice was run, as required 
by statute, the hearing was invalid. The notice has the 
function not only of apprising the local public of Hart- 
ford and West Hartford of the time and place of hearing, 
but also the issues involved. This is an especially inappro- 
priate proceeding to waive this statutory requirement, 
since the issues in this hearing were highly ambiguous 
and were largely framed on the basis of agreements be- 
tween the other parties made before Interstate became a 
party (Tr. 22) or by the Examiner on the prehearing con- 
ference (Prehearing Conference Transcript). It is par- 
ticularly necessary that the public be apprised of what is 
proposed because the applications in hearing threaten to 
destroy the service of WQXR in the Hartford area, a 
result which communications to WQXR have shown to be 
of great concern to its listeners there. 
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The Examiner Was Not Empowered to Pass on Berkshire’s 
Petition to Dismiss. 


Prior to Interstate’s entry into the case and while it was 
before the Court of Appeals, Berkshire filed a petition to 
dismiss its application, based on an agreement to merge its 
interests with that of Grosseo. Also, prior to the issuance 
of the Court of Appeal’s mandate, the applications of Berk- 
shire and Grossco were severed from the consolidated hear- 
ing. The Commission in that order of September 28, 1960 
(FCC 60-1147) retained both the Grossco and Berkshire 
applications in hearing ‘‘on the issues applicable to them’’ 
which included the comparative Section 307(b) issue as 
between Grossco and Berkshire. In that same order the 
Commission indicated that it did not have the petition of 
Berkshire to dismiss before it ‘‘nor have we considered, in 
the light of Section 311(c), as amended 
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by P. L. 86-752, 86th Congress, the agreement underlying 
that petition’. (Emphasis supplied.) 


Despite the fact that no joint request was subsequently 
made to the Commission to approve any agreement en- 
tered into between Berkshire and Grossco to merge their 
interests under Section 311(c) of the Communications Act 
and Section 1.316 of the Commission’s Rules, and notwith- 
standing that the Examiner had no power at the time of 
hearing to act either on a joint request for approval of 
such agreement or a motion to dismiss based on such 
agreement (Sections 0.224(b) (10), 1.312, and 1.316 of the 
Commission’s Rules), she nevertheless held that Berkshire’s 
Petition to Deny was validly pending before her, and that 
its mere pendency required her to delete Issues 6, 13, and 
14 of the issues designated for hearing on the basis that 
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Berkshire was no longer prosecuting its application. After 
so ruling, she then proceeded to hear evidence and to make 
her findings on the merits of the ‘‘payoff’’ agreement and 
the Petition to Deny in the absence of any appearance on 
the hearing by Berkshire, the moving party. 


The fact that a petition to dismiss the Berkshire applica- 
tion was filed while the Court of Appeals had jurisdiction 
of the proceeding was not a valid basis for considering the 
issues for hearing to be changed, or that Berkshire was no 
longer obligated to prosecute its case. The Court of Ap- 
peals specifically ordered Interstate’s participation in the 
‘‘comparative’’ proceeding. Regardless of any private 
agreements made between the parties theretofore in Inter- 
state’s absence, the proceeding insofar as it involved the 
instant parties at least, returned to its original posture 
when the Commission issued its order making Interstate 
a party. At that juncture, it was incumbent on Berkshire 
and Grossco under Sections 1.312(¢) and 1.316 of the Com- 
mission’s Rules to file a joint request with 
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the Commission for approval of the ‘‘pay-off’’ agreement, 
prior to filing a written petition to dismiss the Berkshire 
application. 


At the time of hearing in this case, moreover, the Ex- 
aminer no longer was empowered to pass on the merits of 
such an agreement. There can be no doubt that at that 
time Section 311(¢) of the Communications Act which re- 
quires Commission approval of so-called ‘‘pay-off"’ agree- 
ments as a condition precedent to dismissal of an applica- 
tion, was applicable, since by its own terms its applies at 
any time when applications are ‘*pending’® before the 
Commission, which is defined in Section 311(c) (4) to mean 
anytime before an order granting or denying such applica- 
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tion ‘tis no longer subject to rehearing by the Commission 
or to review by any Court’’. 


In addition to the statute itself, the Commission had by 
the time of hearing enacted implementing rules (Sections 
1.312, 1.316, 1.363) made effective as of February 20, 1961, 
which spelled out in detail the procedures which must be 
followed as a condition precedent to approval of such 
agreements, including the condition that the Chief Hear- 
ing Examiner must consider such agreements in the 
first instance. See: Report and Order in Docket No. 12509 
(**Dismissal of Application by Agreement’’), released 
January 13, 1961, 20 R.R. 1669.4 The Commission has con- 
sistently applied the new procedures in circumstances anal- 
ogous to the instant case. Martinsburg Broadcasting Co., 
21R.R. 9e: S & W Enterprises, Inc., 21 R.R. 96a (see 
also; 21 R.R. 91, 95, 96¢ and 20 R.R. 1134); William R. 
Packham, 20 R.R. 1048. 


479 
For the foregoing reasons, it is obvious that the Exam- 
iner erred in holding that she could in the first instance 
pass on the merits of the agreement between Berkshire 
and Grossco, as well as rule on Berkshire’s Petition to 
Dismiss. 
IV. 


The Examiner Erred in Deleting Issues 6, 13 and 14 from 
the Hearing Order on the Basis of the Pendency of a 
Petition to Dismiss. 


Based on the same erroneous premise that she could en- 
tertain the Petition to Dismiss, the Examiner at the pre- 
hearing conference deleted three key issues from the hear- 
ing order on the basis that Berkshire was no longer prose- 


4 Even before enactment of these rules, however, the Commiasion applied 
the same procedures on a cane-to-cane basis, William BE. Packham, 20 R.R. 1048. 
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cuting its application and that neither the merits of Berk- 
shire’s application nor the comparative issues between that 
application for the city of Hartford, and that of Grossco 
for the city of West Hartford were any longer relevant. 


These conclusions, however, fall with the premise. Since 
a Petition to Dismiss was not validly before the Examiner, 
and since no joint request for approval of the ‘“‘nay-off”’ 
agreement had even been filed with the Commission, it fol- 
lows that the Examiner had no authority to delete Issues 
Nos. 6, 13, and 145 


The public interest would be poorly served by the de- 
letion of comparative issues designated for hearing on the 
basis of a private agreement struck before without any 
official approval or consideration whatever. However, ad- 
vantageous to the private interests of the parties, 
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such procedure hardly tends to insure that the public in- 
terest will be served by a grant of the surviving applica- 
tion. 


The fact that the comparative issues were erroneously 
deleted at the April prehearing conference is indicated 
moreover in the fact that the Commission in its Memoran- 
dum Opinion and Order, released June 23, 1961 (FCC 61- 
776), which denied Interstate’s Petition to Clarify or En- 
large the Issues just five days before the de novo hearing, 
stated: 


“‘ Among the designated hearing issues in the proceed- 
ing are a standard engineering areas and interference 
issue and a 307(b) issue. Commission Orders (FCC 


5 The Examiner is in any event expressly forbidden by the Commission to 
change the issues upon which the hearing was ordered. Section 0.231(¢) of 
the Commission's Rules. 
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59-853) released August 10, 1959, and FCC 60-413) 

released April 22, 1960°". (Emphasis supplied.) 
This is a clear recognition by the Commission that the com- 
parative issue was still in the proceeding at the time of 
hearing, which fact was pointed out at the hearing by coun- 
sel for Interstate (Tr. 195). Nevertheless, the ruling of 
the Examiner on the prehearing conference that the Section 
307(b) issue had been rendered moot (Tr. 41) was not 
rescinded. 


Finally, it should be noted that the deletion of the Sec- 
tion 307(b) issue as between the Hartford and West Hart- 
ford applicants, deprives this record of evidence necessary 
to reach a valid decision under two remaining issues. Is- 
sue 15 requires the Examiner, ‘‘To determine, in the light 
of the evidence adduced, pursuant to the foregoing issues 
which, if any of the instant applications should be granted’’. 
Since no evidence was adduced in respect to the Berkshire 


application, Berkshire did not even appear through counsel 
at the hearing, and the issues as to Berkshire had been de- 
leted, it is difficult to perceive how the Examiner could 
reach any decision under Issue 15. Also, under Issue 12, 
the Examiner was obliged to determine whether Hartford 
and West Hartford ‘‘may be considered as separate com- 
munities for the purposes of 
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Section 307(b) of the Communications Act of 1934, as 
amended’’. If all issues as to Berkshire, the Hartford 
applicant, are declared moot, as well as all comparative 
issues, it is difficult to perceive how such determination 
could possibly be germane in a hearing in which just one 
application was being considered by the Examiner. 


For all these reasons, it is apparent that no valid hear- 
ing was, in fact, held under the issues designated for hear- 
ing by the Commission. 
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Grossco’s Engineering Exhibits Were 
Not Validly Established in Evidence 


Grossco, Ine. offered in evidence its Exhibit 101, which 
depicted field strength measurements. Such measurements 
were patently violative of Section 3.186 of the Commis- 
sion’s Rules both in respect to spacing of the measurements 
and the number of measurements taken (Tr. 123-126; see 
Exception No. 14). The measurements, which were in al- 
most every instance insufficient, were purportedly taken 
by an engineer, James R. Croy, whose absence from the 
hearing was not explained. 


The engineering exhibit was offered in evidence through 
Robert E. L. Kennedy, Grossco’s engineer, and that witness 
was allowed to testify in minute detail from hearsay con- 
cerning the manner in which the measurements depicted 
therein were taken in the absence of the engineer who took 
them, James R. Croy, when admittedly, Kennedy was not 
in the Hartford area when the measurements were taken, 
and he based his knowledge of the facts solely on telephone 
conversations with Croy at the time the measurements 
were taken many months before (Tr. 126, 141-142, 143, 159, 
162, 164, 165, 167). Such hearsay testimony included 
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explanations of topographical and physical obstructions in 
the path of the measurement radials which prevented the 
taking of measurements in accordance with Commission 
Rules. The witness had no first hand knowledge of such 
obstructions (Tr. 158-160, 162, 163, 164-165, 166, 167, 169). 
In testifying concerning measurements on WCCC, Hart- 
ford, the witness could not explain in one instance why 
seven measurements were made on the radial from 2 to 6 
miles from the antenna when twelve were prescribed (Tr. 
166-168). 


(482) 


It is apparent that whatever probative value hearsay 
testimony has otherwise,® it is an insufficient form of proof 
through which to introduce the engineering exhibits of a 
party applicant, particularly where the measurements de- 
picted therein are, on their face, violative of Commission 
rules prescribing the specifications for the taking of such 
measurements. See: Section 1.171 of the Commission’s 
Rules. It is an elementary proposition of the law of evi- 
dence that the explanations by the witness through whom 
a document is offered in evidence are at least as material 
as the contents of such document, since such explanations 
tend to establish both the facts concerning its admissibility 
and the probative value which may be ascribed to its con- 
tents. once admitted. The competency of the engineer to 
establish an exhibit in evidence despite non-compliance 
with Commission measurement standards, thus assumes 
major decisional significance since without such explana- 
tions the document would not be admissible at all. 
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Kennedy’s testimony in respect to physical obstructions 
in the path of the radials was speculative at best. But 
Kennedy not only testified as to why the measurements were 
incomplete, but gave his expert opinion as to their accuracy, 
despite the fact he had not taken them and was relying on 
secondhand information as a basis for his opinion. This 
being so, the document was not entitled to be admitted in 
evidence through this witness who could not establish its 
probative value from firsthand or otherwise accurate 
knowledge. Cf. Bene & Sons v. F. T. C., 299 Fed. 468 
(C.A. 2, 1924). 

¢ The Examiner’s conelosion in Paragraph 14 that Kennedy’s hearsay tes- 
timony ‘‘way admissible in evidence’? misses the point entirely. The question 


is, was Kennedy's hearsay testimony competent to establish the validity and 
aceuracy of a questioned document prepared by another engineer? 
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Aside from the fact that Grossco Exhibit 101 was not 
validly established through a competent witness, the meas- 
urements depicted therein as evidence of field conductivity 
were grossly insufficient in number and in spacing under 
the specifications of Section 3.186 of the Commission’s 
Rules (see Exception No. 14). The Examiner in Para- 
graph 17 seeks to justify such departures from the Rule on 
the basis that there were sufficient total measurements on 
each radial. This observation, however, is irrelevant since 
the rules of the Commission specifically require a prescribed 
number of close-in measurements. Section 3.152 of those 
Rules provides that ‘‘When measurements of groundwave 
signal intensity are presented, they shall be sufficiently 
complete, in accordance with § 3.186 to determine the field 
intensity at 1 mile in the pertinent directions for that sta- 
tion’”’. Rule 3.186(a)(1) provides that the measurements 
shall be made at intervals of approximately one-tenth mile 
up to 2 miles from the antenna and at intervals of approxi- 
mately one-half mile in the area from 2 and 6 miles from 
that antenna being measured on. In addition, the Com- 
mission stated in Northside Broadcasting Co., 17 R.R. S42a, 
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857, and again very recently in Old Belt Broadcasting Corp.. 
20 R. R. 1035, 1036a, that: 


“< It is the purpose of 47 C.F.R. $3.186(a) (1). by 
requiring the taking of numerous close-in measure- 
ments, to permit an accurate determination of the 
unattenuated field developed by the transmitting an- 
tenna.”’ 


As can readily be seen in the Examiner’s findings in Para- 
graph 17, only a fraction of the close-in measurements were 
actually made, and these failed to comply with the pre- 
scribed spacing requirements. 
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VI. 
The Examiner Erred in Hearing and Relying on Testimony 


Concerning the Interpretation of the Commission’s 
Rules 


Grossco’s engineer witness Kennedy was not only relied 
upon to establish the documentary evidence through hear- 
say testimony. but the Examiner relied on the witness’s 
interpretation of the Commission rule itself. The record 
shows that Kennedy was questioned at length as to the 
proper interpretation of Section 3.186 of the Commission’s 
Rules by counsel for Grossco, Inc., and whether the meas- 
urements of conductivity complied with the rule (Tr. 133- 
135. 137-138, 139). Counsel for the Broadcast Bureau ob- 
jected that the interpretation of Commission Rules and 
whether Grossco. Inc. is in ‘‘substantial compliance’? with 
those Rules are questions to be resolved as a matter of law 
(Tr. 173-175) and moved to strike the answers given by 
Grossco’s engineer going to the issue of whether there had 
been ‘‘substantial compliance’? with the Commission’s 
Rule. After argument, the motion was denied (Tr. 176- 
178) on the basis that an engineer is competent to give 
his opinion on 
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the proper interpretation of Commission Rules (Tr. 178). 


After Grossco’s engineer had been thus questioned, the 
Examiner requested that the Broadcast Bureau’s engineer 
take the stand to testify whether (Tr. 178) ‘‘the engineer- 
ing which has been offered in evidence is in substantial com- 
pliance with the Commission’s Rules in his opinion’’. 
Counsel for the Broadcast Bureau refused to question him 
as to his legal interpretation of the Commission’s Rule 
but offered to question him as to whether there are enough 
measurements to make a conductivity analysis under the 
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Rule (Tr. 178-179). The Examiner then directed that he 
be produced so that she could question him on his interpre- 
tation of the Rule (Tr. 179). After taking the stand, this 
witness testified that in his judgment there were enough 
measurements, but admitted that he had made no inde- 
pendent analysis of the measurements to determine the in- 
verse field (Tr. 181) and that he relied solely on the prior 
testimony of Kennedy for his opinions (Tr. 184185). The 
Examiner, over objection of the Broadcast Bureau, ques- 
tioned the witness at length as to whether there had been 
substantial compliance with Section 3.186 of the Commis- 
sion’s Rules (Tr. 181-184), the proper interpretation of 
that Rule, and whether the Examiner would be justified in 
relying on the factual information in Grossco Exhibits 101 
and 101-A (Tr. 184). Her acceptance of the testimony of 
the two engineers on this point is reflected in Paragraphs 
18-20 of the Initial Decision. 


We find no valid authority for such an abrogation of the 
decisional responsibility delegated to the Examiner. It 
seems evident that it is wholly improper to question wit- 
nesses as to the legal interpretation of a Commission rule, 
and whether the evidence of record is in compliance with 
that rule. Cf. Consolidated Water Power & Paper Co. v. 
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Bowles, 150 F. 2d 960, 962 (Em. Ct. App. 1945); Royal 
Loan Co. v. United States, 154 F. 2d 556, 558 (C.A. 8, 
1946). Whatever limitations the Court of Appeals may 
have in interpreting technical Commission regulations in 
the first instance (Hecksher v. F.C.C., 253 F. 2d $72, S74), 
the Commission has never authorized an Examiner to sub- 
mit matters of legal construction of such rules to the wit- 
nesses on the hearing. 
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Vil. 


The Examiner Erroneously Admitted and Relied 
on 1950 Census Data 


Another basic objection to the Grossco engineering ex- 
hibits is that they are based entirely on 1950 Census data. 
Counsel for Interstate objected to all the population data 
contained in Grossco Exhibit 101 on the basis that 1950 
Census data is no longer relevant, and that a determination 
of populations that would be served and affected in the 
year 1961 and thereafter should be based on 1960 popula- 
tion data that had been available for several months. Later, 
counsel for Interstate, in support of his argument that 1950 
population data is not material or relevant to the issues, 
suggested that the Examiner could take official notice of 
census material contained in ‘‘United States Census Popu- 

tion 1960—State of Connecticut’’, showing that while the 
population of the urbanized area of Hartford had increased 
by 27 percent, from 300,000 to 381,619, the population in 
that city, itself, had decreased from 177,397 to 162,178 (Tr. 
123). Counsel for Broadcast Bureau stated that since the 
1960 Census figures are now available, they would be ‘‘the 
better evidence’ (Tr. 128). The Examiner overruled the 
objection on the basis that 
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“If anybody wanted to object to the 1950 census they 
should have made their objection before’’ (Tr. 130). 


The admissibility of such material does not, however, 
turn on whether Interstate failed to inform Grossco prior 
to hearing that 1960 Census data should be used. The 
Commission has indicated very clearly its policy that 1960 
Census data be used in all current hearings and has even 
ordered records reopened to include such data. Creek 
County Broadcasting Co., 21 R.R. 816; Radio Crawfords- 
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ville, Inc., 21 R.R. 818. Since Grossco had the burden of 
proof, and since it appears that 1960 Census data may 
materially affect the engineering showing, the ‘*findings’’ 
of the Examiner in Paragraphs 25 and 26 are in error. 


Vill. 


Interstate Was Erroneously Denied Its Right to Submit 
Evidence and Thus Was Not Accorded a ‘‘Full Hearing”’ 


Interstate made an offer of proof relative to evidence 
that it would have submitted had it not been foreclosed 
from doing so by the Examiner and by the Commission’s 
refusal to clarify or enlarge the issues (Tr. 199-204). Such 
proof would have included a showing of the interference 
threatened to the WQXR primary service area by the 
Grossco proposal, and the overall cumulative interference 
threatened to WQXR’s primary service area by the several 
co-pending applications which Interstate was then peti- 
tioning the Commission to consolidate (Interstate Ex. 201 
for identification). This exhibit would have been placed 
in evidence through the testimony of Interstate’s engineer, 
Mr. Carl Jones. Mr. Jones would also have testified that 
upon 
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investigation and study he had determined the limits of the 
primary service area of Radio Station WQXNR, as defined by 
Rule 3.11 of the Commission’s Rules and Regulations and 
as specified in Rule 3.182(f). Mr. Jones would have identi- 
fied the areas of interference which would be created by 
the Grossco proposal, as well as by the other co-pending 
applications which, in conjunction with Grossco, threaten 
a much greater aggregate of destructive interference to 
WQKR (Tr. 200-201). Interstate would also have intro- 
duced proffered Exhibit 202 into evidence through this 
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expert to show the areas and populations (based on 1960 
Census data) which would be affected by such interference 
within WQXR’s primary service area (Tr. 201). Inter- 
state also made an offer of proof relative to the testimony 
of Mr. Elliott M. Sanger, the Executive Vice President of 
Interstate. That witness would have described the pro- 
gramming of WQXR (Interstate Ex. 203 for identification) 
and would have identified and described a booklet contain- 
ing a program description and guide for WQXR for the 
month of May, 1961 (Interstate Ex. 204 for identification) 
typical of the kind of programming offered by WQXR. 


Interstate respectfully requests that in considering 
whether such evidence should have been allowed in evidence 
as germane to the public loss which would result from a 
grant of either application, the Commission reconsider the 
Petition to Clarify or Enlarge Issues, as well as the Peti- 
tion to Consolidate, previously filed by Interstate. It is 
submitted that the evidence sought to be introduced in this 
case by Interstate goes to the very heart of the public 
interest issue involved, and under the mandate of the Court 
of Appeals in this case, as well as 
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under its other precedents,’ should have been allowed in 
evidence. 


For the foregoing reasons, it is respectfully requested 
that the Initial Decision be disregarded in its entirety, that 


7 E.g. Clarksburg Pub. Co. Vv. F.C.C., 225 F. 2d 511, 514-515 (C.A.D.C., 
Democrat Printing Co. v. F.C.C., 202 F. 2d 298, 301 (C.A.D.C., 
National Coal Ass'n, v. F.P.C., 191 F. 2d 462, 466-467 (C.A.D.C., 1950). 
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both applications be denied, or at least that a new hearing 
be granted. 


Respectfully submitted, 


InrerstaTe Broapcastinc Company, Inc. 
Puiu G. Loucks 
Mavrice M, Jansky 
Cari H. Inmay 
Its Attorneys 


By Maurice M. Jansxy 
Maurice M. Jansky 
and Car. H. Inmay 
Carl H. Imlay 


Loucxs & JaNSKY 
American Building 
1317 F Street, N.W. 
Washington 4, D. C. 


October 13, 1961 
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Ora ARGUMENT 
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

March 1, 1962 

In the Matter of: 


Docket No. 13069 


BeexsHme Broapcastinc CORPORATION 
Hartford, Connecticut 


Docket No. 13071 
Grossco, Ixc., West Hartford, Connecticut 


The above-entitled matter came on for oral argument 
before Commissioners Rosel H. Hyde, Robert E. Lee, Fred- 
erick W. Ford, T. A. M. Craven and John S. Cross in 
Room 7134 New Post Office Building, Washington, D. C., 
at 11:55 a.m. 


APPEARANCES: 


On behalf of Interstate Broadcasting Company, Inc.: 


Maurice M. Jansky, Esq. and 
Carl Imlay, Esquire, 
1317 F Street, N.W. 
Washington, D. C. 


On behalf of Chief, Broadcast Bureau, 
Federal Communications Commission: 


Kenneth A. Finch, Esq. 
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Tr. A-210 
On behalf of Grossco, Inc.: 


Edgar W. Holtz, Esq. and Howard F. 
Royeraft, Esq. (Hogan & Hartson) 
800 Colorado Building 
Washington, D. C. 


Tr. A-211 
PROCEEDINGS 


Commissioner Hyde: The Commission will proceed to 
the next case on its calendar, but we will recess at 12:30. 
We will hear argument in Docket Nos. 13069 and 13071 
concerning applications of Berkshire Broadcasting Corpo- 
ration and Grossco, Inc. for construction permits for stand- 
ard broadeast stations at Hartford and West Hartford, 
Connecticut, respectively. 


The initial decision, issued September 13, 1961, would 
grant the Grossco, Inc. application and dismiss that of 
Berkshire Broadcasting Corporation. Interstate Broad- 
casting Company, Inc. and the Chief of the Broadcast 
Bureau have filed exceptions to the decision. 

In accordance with the usual practice, we will hear argu- 
ment in the following order; Interstate first, Broadeast 
Bureau second, Grosseco third. Twenty minutes will be 
allowed for each. Interstate may reserve time for rebuttal, 
if desired, 

May I have the appearances of counsel 

Interstate Broadcasting? 

Mr. Jansky: For Interstate, Maurice M. Jansky and 
Carl Imlay. 

Commissioner Hyde: Broadcast Bureaut 

Mr. Finch: Kenneth A. Finch for Chief, Broadcast 
Bureau. 
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Commissioner Hyde: Grossco? 
Mr. Holtz: Edgar W. Holtz and Howard F. Roycroft. 


Tr. A-212 


Commissioner Hyde: Do any of the parties object to 
participation of any Commissioner who does not hear all 
or part of the argument? 

Mr. Jansky: If the Commission please, Interstate does 
not object to absent Commissioners participating in the 
decision if they, of course, read the transcript of argument 
and do vote. 

Commissioner Hyde: Participation by any member not 
present for argument will be on the basis of reading the 
record. 

We will proceed with the argument. Mr. Jansky. 

Mr. Jansky: I would like to have five minutes reserved 
for rebuttal. 


Commissioner Hyde: You will have a blue light to warn 
you have used fifteen minutes. 


ARGUMENT ON BEHALF OF INTERSTATE 
BROADCASTING COMPANY, INC. 
by 
MAURICE M. JANSKY 


Mr. Jansky: I have, and I might say ‘‘we are here 
again’’, I have copies of exhibit material offered in evidence 
but not received and I would like to refer to them. 

Mr. Holtz: Did I understand you correcily to say this 
was offered but not received in evidence? 

Mr. Jansky: That is correct. 

Commissioner Hyde: I presume there is an exception. 


Tr. A-213 


Mr. Holtz: I certainly except to any consideration of 
this exhibit at this time because the Examiner did not see 
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fit to accept it and I believe it would be highly improper 
at this time. 

Commissioner Hyde: My question went to whether or 
not there was an exception to the Examiner’s ruling which 
should be considered by the Commission now. 

Mr. Jansky: There was. 

Commissioner Ford: Was the exception carried forward 
in your exceptions to the initial decision? 

Mr. Jansky: Yes. 

Commissioner Hyde: Well, we will defer ruling on 
whatever consideration should be given on the document 
being distributed until we have heard counsel on the ex- 
ception. 

Mr. Jansky: May it please the Commission, I appear on 
behalf of Interstate Broadcasting Company, licensee of 
Standard Broadcasting Station WQXR, a Class 1-B station 
operating in New York City with a power of 5 kw. The 


application here under consideration is that of Grossco, 
Inc. for authority to establish a new standard broadcast 
station in West Hartford, Connecticut, under frequency 
of 1550 kiloeycles, with a power of one kilowatt in daytime 
hours of operation only. Interstate objected to this appli- 
cation prior to its designation for hearing. 

Tt was designated for hearing by the Commission in 


Tr. A-214 
consolidation with eight other applications in the New 
England area for the same facilities, including another one 
for Hartford, it being the application of Berkshire Broad- 
casting Corporation, which now proposes to merge with 
Grossco. 

Commissioner Ford: Let me interrupt. On the exhibit 
you distributed, it has here WQXR primary service contour. 
Is that your .5? 

Mr. Jansky: That is not our .5 milivolt permeter con- 
tour, as the Commission is very familiar with; that is the 
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limit of the primary service area of WQXR as determined 
by the rules of the Commission. 

Commissioner Ford: What strength is the signalt 

Mr. Jansky: 140 microvolts to 170 going around the 
station. 

Commissioner Ford: That was the basis on which the 
Examiner sustained the objection to it? 

Mr. Jansky: No. I will come to that, if I may. In 
this particular case. we immediately petitioned to inter- 
vene in the proceeding, making allegations concerning an 
indirect modification of our license because of interference 
that would result and allegations concerning an economic 
injury that would result and allegations concerning the 
necessity for comparing the program service of WQXR 
with that proposed by the applicant. 


Tr. A-215 


The Commission denied the intervention. We took the 
matter to the U.S. Court of Appeals for the District of 
Columbia Cirenit and the U.S. Court of Appeals reversed 
the Commission, saying we had standing for purposes of 
intervention and directed the Commission, and I read the 
last sentence of the opinion, ‘‘The order denying inter- 
vention is therefore reversed and the Commission is di- 
rected to allow Interstate to intervene in the comparative 
proceeding.’ 

Four months after the Court’s opinion— 

Commissioner Ford: Did they specify what stage—at 
that present stage or an earlier stage? 

Mr. Jansky: They did not state, sir. 

Four months after the Court opinion the Commission, 
by order on April 17, entered an order directing that Inter- 
state Broadcasting Company, Inc. is made a party to the 
above-captioned proceeding. 

Subsequently a hearing was held in which Interstate was 
permitted to intervene or participate to the extent of 
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examining questions, cross examination of witnesses of 
the applicant. There are, as we set forth in our brief, 
and rely upon our brief in this respect, many procedural 
defects in what took place and some evidentiary defects 
and, as I say, we rely upon our brief and the argument 
therein with respect to those matters. We contend here 
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that we have been denied a hearing. 

Commissioner Cross: Did you say you had been de- 
nied a hearing? 

Mr. Jansky: That we have been denied a hearing. I 
will point that out. At the prehearing conference, prior 
to the presentation of evidence, a discussion arose as to 
whether or not WQXR would be permitted to proffer evi- 
dence in support of the allegations contained in its petition 
to intervene. That evidence was described. The Examiner 
said no, you will not be permitted to put that evidence in. 
He said, ‘‘If you desire to do so, you must petition the 
Commission for an enlargement of issues.”’ 

We petitioned the Commission for an enlargement of 
issues and the Commission denied that request. We also, 
parenthetically I might say, asked the Commission to con- 
solidate this case with all of the other cases that are going 
to destroy 23 per cent of WQXR’s primary service area. 

Commissioner Cross: Primary service area by whose 
standards, yours or ours? 

Mr. Jansky: By the Commission's standards, sir. 

That petition was likewise denied. 

Now we did offer this at the hearing and it was refused, 
so it rests as an offer of proof, the exhibits I have shown 
you. They were 201 and 202. There is a detailed state- 
ment by Mr, Elliott M. Sanger, Executive Vice President of 
WQXR, 
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describing in detail the growth of the station, its history 
and program and commercial policies and also a descrip- 
tion of the WQXR programs. Those were exhibits 201, 202, 
203. and 204. 

The Court of Appeals has held on several occasions 
that the refusal of an Examiner to accept proper evidence 
in support of allegations to intervene is error. I cite the 
ease of City of Pittsburgh v. The Federal Power Commis- 
sion, 237 Fed. 2d 741 and National Coal Association v. 
Federal Power Commission. reported in 191 Fed. 2d 466. 

In the National Coal case the Court said that the corollary 
of its—the Commission—authority to allow intervention 
is the duty to explore all pertinent aspects of intervenor’s 
relationship to the matter under consideration. 

In our petition to intervene, I repeat, we alleged that 
the grant of the Grossco application would constitute an 
indirect modification of our license, that the grant of the 
Grosseo application would result in economic injury to 
Interstate and that the proceeding could not legally be 
determined without comparing the need for continuance of 
our program service with the need for the service proposed 
by Grossco that would replace and destroy our service. 

Now the maps I have showed you with respect to this 
show the interference from the Grossco application in and 


Tr. A-218 
and about the City of Hartford. 

With regard to the question of indirect modification of 
license, I would only point out that it is true the Commis- 
sion’s rules provide that a clear channel station such as 
WQXE is entitled to protection from adjacent channels 
to 2 half mil contour. They also provide, and this is 
significant, in the case of co-channels—in this case 1560 
channel—we are entitled to the protection of 100 mircrovolt 
permeter contour. 
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Now an examination of that Exhibit 201 will clearly show 
with regard to the pending application before this Com- 
mission on adjacent frequencies, a good deal circum- 
ferentially of WQXR inside the service area, inside the 
100 microvolt perimeter contour will be lost. Your rule 
118(d) provides that a station already limited by inter- 
ference from other stations to a contour of higher value 
than that normally protected for its class, this contour 
shall be the established contour with respect to interference 
from all other stations. A grant of this application de- 
prives us of our licensed right to object to co-channel 
interference. That is a modification of our license and, in 
our opinion, under the provision of the WEKOA case as 
decided by the Supreme Court. 

Now this brings me to what I consider to be the basic 
issue here, which is the question of the WQXR program 
service 

Tr. A-219 
in this area—should it be destroyed and replaced by 
another. 

Commissioner Hyde: Mr. Jansky. there is nothing to 
prevent the Commission from modifying the license pro- 
vided the licensee has a hearing. 

Mr. Jansky: Under Section 316. 

Commissioner Hyde: And the judgment, of course, is 
made on the merits of that hearing. 

Mr. Jansky: And we haven’t had that yet. In the 
Court’s opinion— 

Commissioner Cross: I am having a little difficulty 
following you. You say you haven’t had that vet: yet you 
are arguing here. 

Mr. Jansky: We couldn’t even put in the record the 
evidence on the interference. It was refused by the Ex- 
aminer and then by the Commission. We couldn't even put 
it in the record. That is a hearing? 
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Commissioner Ford: Why couldn’t you put it into the 
record? 

Mr. Jansky: Beeanse you refused to enlarge the issues. 

Commissioner Ford: Why did we refuse? 

Mr. Jansky: Because you reasoned the interference was 
outside the half mil contour. 

Commissioner Ford: What you are saying is the Com- 
mission considered vour point and rejected it and con- 
sequently you 
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are not getting a fair hearing? 
Mr. Jansky: This is correct. 


Commissioner Cross: Now I am beginning to under- 
stand this a little better. 


Mr. Jansky: In the Court’s opinion in this case the 
Court says that the Commission mistakes the function of 


intervention under Section 309(b). The Supreme Court’s 
decision in Federal Communications v. Sanders Brothers 
and Federal Communications Commission v. NBC, the 
WKOA case, indicates that although it is private interest 
which confers standing to appeal or right to intervene, the 
function of the intervenor is to urge the public interest. 
In view of this rationale and the standard of public interest, 
convenience and necessity upon which the Commission is 
to determine whether applicant is entitled to the grant, we 
think it incongrons to foreclose present review of the denial 
of intervention and it said in Section 309(b) that Congress 
expressly determined that such parties in interest should 
first be allowed to urge their contention as to the public 
interest before the Commission. It appears that Congress 
sought to insure that these claims be heard by the Com- 
mission in its initial proceeding. 

And it says, also, ‘‘Consequently, absent the allowance 
of an imamediate review under 402(a), the Commission may 
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be deprived of evidence of the public interest, convenience 
and 
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necessity which it ought to have before it if the would-be 
intervenor is in fact a party in interest.”’ 

We think that the evidence proffered by WQXR, but not 
received, would establish that the operation of Grossco 
station and the other applicant that Interstate has been 
objecting to and objecting to, going back to the Petrod 
argument last December— 

Commissioner Ford: What you are really trying to do 
is to get the Commission to say this is a 1-A channel, not 
1-B? 

Mr. Jansky: The daytime protection requirement and 
this is solely a daytime application for 1-A, and 1-A and 
1-B are identical. 

Commissioner Ford: Let me ask you what in your con- 
tention do we have to do in accordance with your theory 
to give you a fair hearing? Do we have to start all over 
again de novo? 

Mr. Jansky: In this case, yes. 

Commissioner Ford: Then we have to give notices and 
all that sort of thing? 

Mr. Jansky: I think so. 

Commissioner Ford: How were you damaged? 

Mr. Jansky: The Examiner said, incidentally, and this 
is a matter that is clear in the record, that when we were 
permitted to intervene she was going to have a de novo 
hearing. 

Tr. A-222 

Commissioner Ford: How were you injured? Did you 
have an opportunity to cross examine all of the witnesses 
that you wanted to cross examine that appeared previously 
in the proceeding? 
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Mr. Jansky: That is correct. They presented their case 
over again, but we weren’t permitted to present a thing. 

Commissioner Ford: You were permitted to offer any- 
thing you could offer that was admissible, w eren’t you? 

Mr. Jansky: We weren’t permitted to support our posi- 
tion to intervene in one particular at all. 

Commissioner Ford: What particulars did you want to 
support your petition to intervene? 

Mr. Jansky: We weren’t even permitted to show that 
this operation would interfere with our operation. 

Commissioner Ford: You mean within the .5 mil or half 
mil? 

Mr. Jansky: I mean destroy our present primary service 
area. 

Commissioner Ford: I think we are talking in semantics. 
What you are saying is that your primary service area goes 
out beyond the half mil contour and the basis of the Ex- 


aminer’s ruling, the basis of the Commission’s ruling was 
that it doesn’t? 

Mr. Jansky: If you will pardon me, this is reminiscent 
of our discussion in December. 
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Commissioner Ford: I think probably what I better do 
is include that discussion in this record rather than repeat 
the whole thing all over again. 

Mr. Jansky: This would be acceptable to me, but the 
Commission rules defining primary service are not the same 
as your allocation rules. I think I clearly established 
that in the previous argument. The primary service goes 
beyond the half mil contour as defined by your rules. 

Commissioner Ford: Assume for the sake of argument 
that you are correct and the Commission then decides that 

we will, even though you are correct, we are going to 
modify your license to your half mil contour. Now in what 
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particular, with respect to that, were you refused to present 
matters? 

Mr. Jansky: I am forbidden, so far in all proceedings 
where we have raised this question, we have been foreclosed 
from establishing or having an opportunity to establish, 
number one, the interference that will take place. 

Commissioner Ford: Wait a minute; the opportunity you 
have had. 

Mr. Jansky: No, we have not. You refused it. 

Commissioner Ford: The hearing was had and if in 
accordance with our position or the Hearing Examiner’s 
position the evidence had been admissible—you were pre- 
sent; you had whatever you had to offer and you had the 
opportunity to 

Tr. A-224 
offer it, providing it was admissible. 

Mr. Jansky: That is exactly the point I am trying to 
make. By your ruling on petitions to enlarge, by your 
ruling on petitions to consolidate, you have refused the 
opportunity for WQXR to come before you with evidentiary 
material and establish that it is more in the public interest 
that our service be maintained than that these other 
services be established. 

Commissioner Ford: You are entitled to introduce any- 
thing, whether it is admissible or not, and if you are not 
permitted to introduce evidence that is inadmissible, you 
have not had a fair hearing? 

Mr. Jansky: We have not had a fair hearing because 
you have foreclosed the introduction of evidence. That is 
my position. 

Commissioner Ford: If the Examiner is correct on the 
ruling on the evidence, you have had a fair hearing; is that 
correct? 

Mr. Jansky: You have to go beyond that. The Com- 
mission itself refused to enlarge the issues. The Commis- 
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sion itself did. After the prehearing conference, we 
pleaded it to the Commission, pointing up all of these 
arguments I am making. We were allowed to intervene, 
but you won't let us prove the allegations of our interven- 
tion. Is that a hearing? 

Commissioner Cross: Counselor, I am getting adrift 
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here again, unfortunately. It looks to me like you are 
trying to tell us that we have done you wrong because we 
say the allocation rule is different from what you say it 
should be. You say in one place you get protection and 
that is at variance with the allocation rule, as I understood 
you, and you say that therefore the Commission has not 
given you a proper hearing because beyond your half mil 
you are not entitled to protection allocationwise and you 
say you are. Am I getting pretty close to the nub of the 
thing? 

Mr. Jansky: You are getting there and it is perhaps 
my fault I have not clearly stated this. There is an incon- 
sistency in your allocation rules. You can’t deny that. 
Protection of a co-channel to 100 microvolts, adjacent chan- 
nel to 300 microvolts—what protection is that if all of your 
service is wiped out by an adjacent channel? That is an 
inconsistency in your rale. 

The other point I am trying to make, and I reiterate 
it, is that your service standards are different than the 
allocation rules and they are. They are not identical at all. 
And we give service here; we give a primary service and 
the remaining argument is solely one which is advanced for 
the public. The public is entitled to be heard; WQXR is 
entitled to be heard, to have this decision decide whether 
the WQXR service should be maintained in this area where 
it now gives service or supplanted by other service. 
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Commissioner Ford: Anywhere they can listen to it, 
you say you are entitled to be heard? 

Mr. Jansky: I say primary service area. 

Commissioner Ford: Your definition of primary service 
is one mil? 

Mr. Jansky: No, sir, it is a varying thing. 

Commissioner Ford: I mean one-tenth mil. 

Mr. Jansky: No, it is not. It is not that far out. Pri- 
mary service by the Commission rules is limited, is the 
ground wave where it is limited by interference from other 
stations by noise and by fading and using documents in 
the files of the Commission, as we pointed out in our 
engineering affidavit, we have demonstrated that the pri- 
mary service of WQXR is going circumferentially around 
the station, limited to about 150 to 170 microvolts. That 
is well beyond our half mil contour. 

How much time do I have? 

The Clerk: Three minutes left. 

Mr. Jansky: I would like to reserve that for rebuttal. 

Are there any questions? 

Commissioner Hyde: Apparently there are no questions. 

T notice it is more than 20 minutes after 12:00. We will 
recess and resume at 2:15. 


(Whereupon, at 12:18 p.m. a recess was taken until 2:15 
o’clock p.m. the same day.) 
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AFTERNOON SESSION 
2:15 pm. 


Commissioner Hyde: We can resume the argument. 
Mr. Finch. 


ARGUMENT ON BEHALF OF THE CHIEF, 
BROADCAST BUREAU 
by 
KENNETH A. FINCH 


Mr. Finch: The Broadcast Bureau appears in the role 
of exceptor. However, this was only in the role of a 
technical exception. 

We support the Examiner’s initial decision and her 
findings of fact and her conclusions. We will not address 
ourselves to Mr. Jansky’s eight exceptions to the initial 
decision. Instead, we will take Station WQXR’s Exception 


S. that Interstate Broadcasting Company, Inc. was denied 
its right to submit evidence which was what Counsel for 
Interstate argued this morning. 

Gentlemen, what we basically have before us this after- 
noon is an oral argument on a petition to enlarge and 
clarify issues which the full Commission passed upon on 
June 23, 1961, FCC 61776. It is a very succinct document, 
a page and a half and refers to your earlier decision in 
Catskill Broadcasting Company, FCC 61619, released May 
15, 1961, and, as Commissioner Ford pointed out, aren’t 
we really also arguing the case of Patchogue Broadcast- 
ing Company, Inc., 
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Docket 14381 Rivers Head, New York, an oral argument 
that was held on December 15, 1961 all over again and, 
basically, it is the Bureau’s contention that we are. 
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The Commission has decided that in rejecting Mr. 
Jansky’s or Interstate’s petition to enlarge or clarify 
issues, the evidence which he attempted to offer, his offer 
of proof 201, 203 and 204 in this proceeding was not relevant 
to the public interest determinations which had to be made 
by the Commission, the Broadcast Bureau states that the 
Examiner was correct in ruling that these exhibits were 
irrelevant under the issues as framed and accordingly the 
Broadeast Bureau believes that there is really no future 
or any future need for argument in this proceeding. 

Now we would prefer the memorandum opinion and 
order in the Catskill case which I referred to, to your 
memorandum and opinion order in this case, to our oral 
argument on December 15, and let it rest at that. 

In conclusion we would point out that no where did the 
Court of Appeals state that WQXR was entitled to protec- 
tion beyond its half millivolt or 0.5 MVM contour. 

‘Are there any further questions from the Commission? 

Commissioner Craven: What are the Commission’s rules 
with respect to protection to a Class 1-B station? 

Mr. Finch: There is a difference in the co-channel and 
adjacent channel requirements. I believe we addressed our- 
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selves to that in the broadcast opposition to the positions 
that clarify and enlarge the issues at page 4 and 5, para- 
graph 4. 

Commissioner, WQXR is a Class 1-B. Grossco, the 
proposed applicant here, is an adjacent channel. Let us go 
to this, Section 3.182A (II) of the Commission’s rules which 
protects adjacent channel stations from interference up 
to the half millivolt or the 0.5 mill. Now this is both day 
and night. Now as for the 1-A’s there is a difference. 
WQXR is not a 1-A station. 

Commissioner Cross: What about daytime? 
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Mr. Finch: The 1-A’s, I believe, are protected up to the 
one daytime, Commissioner, if they are 1-A. This is a 1-B. 

Let me look at this again. 

Commissioner Craven: There seems to be some dispute 
and I wanted to get that part straightened out. 

Mr. Finch: Class 1 stations are protected to their 0.5 
MVM contours both day and night from adjacent stations 
and from the day. from co-channel stations. 

As I pointed out, Grossco is an adjacent channel. 

Commissioner Craven: Both 1-A’s and 1-B’s are pro- 
tected to the 0.5, is that correct? 

Mr. Finch: That is correct. Co-channel daytime to 
the .1. 
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Commissioner Craven: That is both of them? 
Mr. Finch: No, sir. That is not both of them. Your 
1-A you are entitled to protection to 1.0. WQXR is not 


a 1-A, Commissioner. 

Commissioner Craven: What is the 1-B? 

Mr. Finch: 1-B, you are protected to your 0.6 MVM 
ground wave contour, both day and night. 

Commissioner Craven: What about the co-channel? 

Mr. Finch: Co-channel to their 0.1 MVM contour during 
the day, day only. 

Commissioner Cross: That is 1-B? That is to say 0.1 
during the day and 0.5 during the night for 1-B, is that 
right? 

Mr. Finch: No, we will go back over it again. 0.6 MVM 
ground wave contour both day and night for adjacent chan- 
nel stations. If your Class 1-A or Class B, I believe it 
applies if you are from co-channel to your 0.1 during your 
daytime, if it is co-channel interference. 

Commissioner Craven: And ground wave only at night? 

Mr. Finch: This is ground wave. I might also point 
out that the court, in sustaining the Commission in con- 
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struing these technical rules in Interstate Broadcasting, 
Inc., reverses the Federal Communications Commission, 
265 Fed 2d 598, Court of Appeals, District of Columbia 
1959, 18ROR,2083, the court declared at page 2091, “We 
are satisfied that in this highly-technical field the Com- 
mission’s construction and 
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applications of its own rules and standards of engineering 
practice should be entitled to great weight’’. 
Commissioner Hyde: Thank you, Mr. Finch. 
Mr. Holtz? 


ARGUMENT ON BEHALF OF GROSSCO, INC. 
by 
EDGAR W. HOLTZ 


Mr. Holtz: I do not intend to take my full time. I will 
make several statements and observations and make myself 
available to you gentlemen for questioning. I was sorry 
that there was interruption between this morning’s ses- 
sion and this afternoon’s session, because of the apparent 
concern of the Commission with the position taken by Mr. 
Jansky. 

I can assure you gentlemen that I have had that same 
concern since I have been involved in the case, and quite 
frankly I find the position one that it is incredible. I con- 
stantly find in the record of this case as well as in the 
records of the Commission, repeated statements by the 
Commission in the form of memorandum opinion and orders 
disposing interlocatory appeals in this case involving the 
same points raised here today by Mr. Jansky. 

Tt is quite possible that I want to be sympathetic to 
WQXR, which is a fine station. 

Mr. Jansky is a fine lawyer and the fact still remains— 
and Mr. Cross and Mr. Craven, the rules as they have been 
interpreted both by the Commission and the Court of 
Appeals, 
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early state he is not entitled to protection in this area 

from 0.3 to 0.2. Now Mr. Jansky has maintained here 
today also that he was not given a full hearing. 
Now the FCC has indicated that they did not view the 
decision granting WQXR the right of intervention as re- 
quiring them to put in new issues. They have stated that 
im a memorandum opinion and order. 

Consequently, Mr. Jansky came to the hearing and the 
Examiner properly decided that many issues were not 
proper for consideration as it concerned Mr. Jansky, but 
rather that they concerned primarily the Berkshire and 
Grossco cases then in hearing. 

Mr. Jansky has stated that he has had some KAO rights 
violated. I wish to cite to Mr. Jansky and the Commis- 
sion that the same case clearly sets forth the rights of the 
intervenor. It says that an intervenor shall not unduly 
impede. shall not delay. and shall not enlarge the record 
other than for the grounds in which he is properly granted 
the right of intervention. 

Mr. Jansky attempted repeatedly, both interlocatory 
appeals as well as with the Commission and with the Hear- 
ing Examiner. to have introduced evidence of electrical 
interference. This was properly rejected. 

Then. following on the heels of that with some more 
smoke. he would toss in a unique service rule and again I 
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So again, we find ourselves in a state of perplexion as 
to what Mr. Jansky is seeking to attempt. 

Commissioner Cross: There is no doubt about what he 
is seeking to attempt, is there? 

Mr. Holtz: The means are. Your observation is pro- 
found and we might as well face it that we are going through 
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a step here designed to permit Mr. Jansky to once again 
go back to the Court of Appeals with this problem. I 
think it is so evident in view of all the other cases, sir. 

Commissioner Ford: Are you saying the purpose of all 
this is just raising every raveling on the rug and it is 
possible under our rules that Mr. Jansky, in effect, is 
trying to delay this proceeding? 

Mr. Holtz: I think he is buying time, Mr. Commissioner. 
I think Mr. Jansky is sincere in his feeling he has the 
principle in point of law that he can prevail upon in the 
Court of Appeals. 

It is unfortunate that the Commission must defer to the 
Court of Appeals and permit its processes to be used to 
give due process as the courts seem to indicate we must, 
to Mr. Jansky, and thereby holding up an application of 
Grossco, Ine. 

Mr. Jansky: If the Commission please, I object to 


Tr. A-234 


such language. Mr. Holtz knows better. The record is 
clear as to the position. 

I object to that statement that I am doing this to delay. 

Commissioner Ford: I am merely asking if that is what 
he is charging. 

Mr. Jansky: It is clear in his language, and I object to it. 

Commissioner Ford: I didn’t endorse or reject it. I 
merely wanted to make clear what the argument was. 

Mr. Holtz: I believe in the pleadings filed before this 
Commission that there is a public utilities commission case 
cited. Therein, the rights of intervenor were limited to 
that of a reopened record. 

Much has been made today about the Hearing Examiner 
in this instance using a term of de novo hearing. 

Now a very strict reading of the record of this case at 
page 895 will show that she said a de novo hearing as to 
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the evidence, the pertinent evidence, the evidence which 
would be pertinent to the intervenor and whether the inter- 
venor would hope that when she makes it so, the Hearing 
Examiner did deny his request for issues, enlargement of 
issues, and Mr. Jansky knows he appealed to this Com- 
mission and he ee that they were denied by the Com- 
mission. 

Consequently, I feel that because of the passage of time 
since this case was first argued or set for hearing in 1959, 
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that in 1960 we were on the threshhold of having to receive 
the grant, December 22. 1960, when the Court of Appeals 
came down with this decision granting the right of inter- 
vention to Mr. Jansky. 

From that point on. we have been ready, willing to get 
on the air. naturally. We have agreed on the record to 
accept interference from some two stations of a minor 
nature. We do give interference to the following, 0.4 to 
Station WBAZ. Kingston. New York. 

Operating as proposed, Mr. Gross, an operation of 
Grossco. Inc.. would give a primary service to 4,858 people 
in an area of 6.767 square miles. This would constitute the 
first outlet in West Hartford. 

Before I sit down I wish to apologize to Mr. Jansky if he 
feels that I was referring to any of his ethical positions 
on this matter. I certainly donot. I have great admiration 
for Mr. Jansky. Let me say, that I am referring to the 
a tion een you must do as a lawyer of all the 


must be ot into view, ‘that you have admirably used 
every process available at your command. 

Are there any questions? 

Commissioner Hyde: That seems to be all. 

Mr. Jansky, I think you have three minutes for rebuttal. 
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REBUTTAL ARGUMENT ON BEHALF OF 
INTERSTATE BROADCASTING COMPANY, INC. 
by 
MAURICE M. JANSKY 


Mr. Jansky: I do want to say to Commissioner Craven 
as to the rules of the Commission, daytimewise for Class 
1-A’s and Class 1-B’s, they are identical. 

Jommissioner Craven: That is what I thought, but I 
did get confused. 

Mr. Jansky: I, in my opening argument, said and I will 
repeat, that I tried to make it clear to the Commission that 
there is a realistic distinction between your service rules 
and your allocation rules. 

I would recite the case of National Broadcasting Com- 
pany versus the United States, reported at 319 U.S. 190 
in which the court said: 


“Since the very inception of Federal regulation 
by radio comparative considerations as to the services 
to be rendered, have governed the application of the 


standard of public interest, convenience and necessity.”” 


As you recognized in your policy statement of July 1960, 
programming is the essence of radio service. We have 
asserted that before and since we have been made a party, 
before you can properly decide this matter we are entitled 
to show the interference to WQXR of primary area 
service area, to describe the service programwise that 
would be lost and to compare that what is proposed. 
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I would refer to the Catskill decision to which Mr. Finch 
alluded which denied our petition to enlarge issues in the 
Elmville matter. Now there, the Commission rested it 
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solely as it did in this particular case in denying our peti- 
tion wpoon the fact that the interference was outside of the 
contour, 

Now t for a matter of record I want to remind the 
Commission that when the rules were written, allocation 
rules of 100 microvolts co-channel and 500 microvolts ad- 
jacent channel, the argument you used in both of these 
pleadings was that you are using a substitution of service 
and that was not so. 

The standard of adjacent channel interference, when 
these rnles were written, it was 2 to 1. 

I would close my argument by reitterating that we had 
been deprived of a hearing. deprived of the opportunity 
to prove the allegation of our petition to intervene and if 
vou will pardon me, it is like the parents telling us that 
von may hang your clothes on the hickory limb but don’t 
zo near the water. 


Thank you. 


Commissioner Hyde: This concludes the Oral Argument 


that series. 
We will now proceed with the next case. 


(Wherenpon. at 2:45 o’clock p. m., the oral argument in 
the above-entitled matter was concluded.) 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 


In re Applications of 


Docket No. 13069 
File No. BP-12917 


BerxsuHire Broapcastinc CORPORATION 
Hartford, Connecticut 


Docket No. 13071 
File No. BP-13141 


Grossco, Inc. 
West Hartford, Connecticut 


For Construction Permits 
APPEARANCES 


Srantey S. Nevsrapt for Berkshire Broadcasting Cor- 
poration; Epcar W. Hortz and Howarp F. Roycrorr for 
Grossco, Inc.; Pom G. Loucks, Maurice M. Jansky and 
Cart H. Imuay for Interstate Broadeasting Co., Inc., and 
Kenneta A. Fixcu for Chief, Broadcast Bureau, Federal 
Communications Commission. 


Decision 


By the Commission: Commissioners Minow, Chairman; 
and Bartley not participating; Commissioner Hyde 
dissenting. 


1. The subject applications were severed for separate 
hearing from a larger proceeding originally involving a 
total of eight applications for new standard broadcast 
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facilities. The two applicants are no longer in competi- 
tion; rather, they seek dismissal of Berkshire and grant of 
Grosseo, the former to have an option to purchase a 25% 
interest in the latter. Because of possible objectionable 
interference by Grossco to Station WBAZ, Kingston, New 
York, the permittee of that station was made a party re- 
spondent to the proceeding? Pursuant to direction of 
the United States Court of Appeals, Interstate Broadcast- 
ing Company. Inc.. licensee of Station WQXR, New York, 
New York, was subsequently added to the proceeding as a 
party respondent.* 

2. By her Initial Decision released herein on September 
13. 1961 (FCC 61D-140), Hearing Examiner Annie Neal 
Huntting would approve the Grossco-Berkshire merger 
arrangement and associated details, would dismiss the 
Berkshire application, and would grant that of Grossco. 
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Oral argument before the Commission en banc was held 
March 1. 1962 on exceptions filed by Interstate and the 
Commission’s Broadeast Bureau.t Subject to the com- 
ments and modifications set forth below and in the appendix 
hereto. the Examiner’s Initial Decision is adopted. 


3. Grosseo seeks to construct a new Class II standard 
broadeast station in West Hartford, Connecticut, the 


2 See Orders herein released on August 10, 1959 (FOC 59-853) and October 
(PCC 61147). 
2The permittee of WBAZ is Big River Broadcasting Corp. WBAZ was 
originally represented by Berkshire’s counsel. Prior to hearing on Grossco’s 
application, such counsel withdrew bis representation of WBAZ and informed 
WEAZ of the upcoming hearing, WBAZ indicated that no one would repre- 
gent it at the bearing, and it did not participate further in the proceeding. 


2 See Interstate Broadcasting Cv., Inc. v. F.C.C., 109 U.S. App. D.C. 260, 286 
P. 24 52%, 20 BE 2121 (1960), and the Order herein released on April 7, 1961 
(FCC 61-455). 


4 The Bureau does not except to the Examiner’s ultimate result. 
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station to operate daytime only on the frequency 1550 ke 
at a power of one kw. It would bring a first transmission 
service and a seventh reception service to West Hartford, 
a ‘* New England town”’ with a 1950 urban population of 
41,452 persons. Within its normally-protected contour it 
would serve 482,458 persons in 676 square miles.* None of 
these persons persently has fewer than seven other primary 
services. The Grossco proposal would cause objectionable 
interference to only one existing station, Station WBAZ, 
Kingston, New York. (See fn. 2, supra.) This interference, 
which would be co-channel in nature, would affect 350 
persons in 11 square miles, the figures representing 0.4% 
and 1.35% of WBAZ’s present populations and areas. The 
affected persons are presently served by a minimum of 
nine other stations. 


4. Under the foregoing circumstances, there is no ques- 
tion but what the need for Grossco’s service outweighs the 
need for the service to be lost by reason of interference. 
Cf. Red River Valley Broadcasting Corporation v. F.C.C., 
106 U.S. App. D.C. 333, 272 F.2d 562, 19 RR 2028 (1959) ; 
Interstate Broadcasting Company, Inc. v. F .C.C., 105 U.S. 
App. D.C. 224, 265 F.2d 598, 18 RR 2083 (1959). The Ex- 
aminer reached this result, but did so independently of the 
first-transmission feature of the Grossco proposal. This 
exclusion by the Examiner is the basis of Bureau’s two 
exceptions to the Initial Decision, Bureau being of the view 
that the latter feature is the most significant aspect of 
Grossco’s application. Although a grant to Grossco is in 
order whether or not it is given credit for the transmission 


5A grant in the Newton-Dedham, Massachusetts proceeding could reduce 
Grossco’s service figures to either 477,403 persons in 663 square miles or 
449,577 persons in 475 square miles. See Initial Decision of Examiner Huntting 
in Newton Broadcasting Company, released May 3, 1961 (FCC 61D-62). And 
see, also, Memorandum Opinion and Order in the proceeding, released April 
30, 1962 (FCC 62-437), reopening the record on enlarged issues. 
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aspects of its proposal, the Commission deems the ques- 
tion of sufficient importance to warrant some elaboration 
here. 


3. The Commission’s designation order of August 10, 
1959 contemplated only a standard Section 307(b) com- 
parison between Berkshire’s application for Hartford and 
Grosseo’s application for West Hartford. A ‘‘separate 
communities*’ issue was added by the Commission on its 
own motion by Memorandum Opinion and Order herein 
released on April 22, 1960 (FCC 60- 
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413).* It is Bureau’s position that not only the standard 
Section 307(b) issue (Issue 13) but also the separate com- 
munities issue (Issue 12) are moot with a dismissal of the 
Berkshire application. However, because ‘‘consideration 
of 307(b) factors is necessarily implicit where one of the 
ultimate questions to be decided is whether the need for 


the new service is greater than the need for the service 
to be lost by reason of interference’’, the Examiner viewed 
the separate communities issue as ‘‘still relevant and ma- 
terial to the Grossco application’. Accordingly, on the 
basis of her assessment of the Huntington Park case’ and 
what Bureau terms a ‘‘thumbnail 307(b) sketch’’ of Hart- 


€In another Memorandum Opinion and Order herein released on the same 
day (FCC 60-412) the Commission denied as an untimely-filed petition to 
enlarge issues a pleading filed October 6, 1959 by Berkshire, such pleading 
raising the question as to the separateness of Hartford and West Hartford. 
At the time of these two actions there was pending before the Examiner a 
petition by Berkshire (filed April 6, 1960) to dismixs its application, the peti- 
tion making mention of the fact of the merger agreement between Berkshire 
and Gromeo. Had the Commission been aware of this petition, it would have 
been appropriate to condition the addition of the issue in question on a denial 
of such petition. 

7 Huntington Broadcasting Company, 5 RR 721, 6 RR 569, affirmed sub nom, 
Huntington Broadcasting Company v. F.C.C., 89 U.S. App. D.C. 222, 192 F. 2d 
33,7 BE 2020 (1951). 
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ford and West Hartford, she concluded that such locations 
“‘may not be considered as separate communities for Sec- 
tion 307(b) purposes.’’ The effect of her ultimate grant 


to Grossco is that although a station may be located in 
West Hartford, only the reception features of such a station 
may be considered for any 307(b) purpose. 


6. We agree with Bureau that the Huntington Park 
aspects of the case disappear with a dismissal of the Berk- 
shire application.* It is important to note here that no 
party to this proceeding has sought the addition of a dis- 
qualification issue based on Section 3.30(a) of the Rules. 
Accordingly, West Hartford must be regarded as eligible 
for standard broadcast facilities, and the Commission 
is satisfied that West Hartford is of sufficient size and 
importance to warrant the establishment of a Class IT 
station there. This being so, Grossco is entitled to be 
given full credit for the transmission aspects of its pro- 
posal in the 
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Section 3.24(b) determination necessary in this proceed- 


ing.© For the foregoing reasons the substance of Bureau’s 


8 Cf. Northwest Broadcasters, Inc., 30 FCC 896, 21 RR 743 (1961), where 
the failure of the Seattle, Washington applicant to comply with Section 3.28(¢) 
[now 3.28(d)] of the Rules rendered it unnecessary to determine whether 
suburban Bellevue was a separate community, 


9In the Northwest Broadcasters case (see fn, 8), Bellevue, with a popula- 
tion of 10,600 persons, was assigned a Class IT station, As previously pointed 
out the population of West Hartford exceeds 40,000 persona, 


10 Cf, Charles J. Lanphier, 31 FCC 212, 20 RR 282 (1961), where the appli- 
cant for a Class II station for suburba of Minneapolis, Minnesota would have 
been entitled to a ‘first local’’ preference except for the special circumstances 
of his specifying suburban location. And see WPGC, Inc, 30 FOC 646, 20 RR 
1053 (1961), where an application by a Claas IT station in a suburb of 
Washington, D.C, to identify aa a Washington station waa denied, in part, 
because a grant would have deprived the county involved ‘tof the one trans 
mission facility presently available therein."’ 
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exceptions is granted, and paragraphs 6 through 11 of the 
conclusions in the Initial Decision should be regarded as 
modified herein. 

T. As previously indicated, Interstate Broadcasting Com- 
pany, Inc. licensee of Class LB Station WQXR, New York, 
New York (1560 ke. 50 kw. U) was made a party to the pro- 
eeeding by Order released April 7, 1961. (See par. 1 and 
fn. 1. supra.) It had sought intervention by petition of 
Oetoder 16, 1959. but this petition was denied by Order of 
the Chief Hearing Examiner, released October 30, 1959 
(FCC 39M-14+4). On petition for review, filed by Inter- 
state on November 6. 1959. the Commission sustained the 
Chief Hearing Examiner by Memorandum Opinion and 
Order released January 29. 1960 (FCC 60-116). Inter- 
state’s court appeal was filed on February 12, 1960, and by 

rder r released February 19. 1960 (FCC 60-166), the Com- 

ission denied a request by Interstate that the scheduled 
hearing herein be stayed pending court action on such ap- 
2a]. The court opinion allowing intervention by Inter- 
state was released on December 22, 1960. Meanwhile, 
erkshire filed its petition to dismiss its application on 
April 6, 1960: the Examiner accepted an amendment to the 
Grosseo application looking toward a merger of the Grossco 
and Berkshire interests by Order released April 19, 1960 
(FCC 60M-686) : the Commission severed the Grosseo and 
Berkshire applications from the larger proceeding by Order 
released October 3, 1960; and the hearing on the latter two 
applications was completed on October 26, 1960. 


& Following Interstate’s being made a party to the hear- 
ing. the Examiner apprised the parties of the issues she 
regarded as still applicable to the proceeding."* Among 
those labeled as moot by the Examiner were a city-coverage 


1 Among them waa the ‘‘separate communitics’’ issue heretofore considered. 
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issue as to Berkshire (Issue 6), a standard 307(b) issue as 
to Berkshire and Grossco (Issue 13), and a contingent 
comparative issue as to Berkshire and Grossco (Issue 14). 
When it became clear that only the Grossco application was 
to be prosecuted, those issues which contemplated an ap- 
plication by Berkshire ceased to be pertinent in the pro- 
ceeding, and the Examiner’s ruling was the only one pos- 
sible. This announces 
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no new rule of law by the Commission as examination of 
past cases will affirm. See, e.g., Suburban Broadcasting 
Corp., 29 FCC 969, 19 RR 853 (1960), and Cal-Coast Broad- 
casters, 29 FCC 1009, 20 RR 906 (1960) and 30 FCC 631, 
20 RR 910 (1961). 


9. The case came on for further hearing on June 28, 1961, 
and the Examiner proceeded de novo on the surviving 
issues.2 Grossco submitted anew the whole of its direct 
case, and Interstate was accorded full rights of cross- 
examination and rebuttal. In her Initial Decision there- 
after issued, the Examiner considered Berkshire’s petition 
to dismiss and the merger arrangement under the provi- 
sions of Section 1.363(b) and (¢) as it was in effect at the 
time the petition to dismiss was filed (April 6, 1960). She 
determined the arrangement and associated details to be 


12 By Memorandum Opinion and Order herein released June 23, 1961 (FCC 
61-776), the Commission denied a petition by Interstate seeking authority to 
introduce evidence as to the extent and nature of the interference to be suffered 
by WQXR between its normally-protected contour (0.5 mv/m) and its 0.4 
mv/m contour and as to existing and proposed programming in such interfer- 
ence area, By Order herein of June 28, 1961 (released June 30, 1961—FCC 
61-385) the Commission denied a request by Interstate for temporary stay of 
hearing. By Memorandum Opinion and Order herein released July 25, 1962 
(FCC 61-910), the Commission denied a petition by Interstate seeking con- 
xolidation into one hearing of all pending applications which would cause 
interference to WQXK between the above contours. 
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consistent with public interest, dismissed the Berkshire 
application and granted that of Grossco.* 


10. Interstate is troubled by all of the foregoing, the 
trouble deriving from the following sequence of events: 
(a) on September 13, 1960, there was enacted into law 
Public Law 86-752. effecting amendments to certain sec- 
tions (including Sections 309 and 311) of the Communica- 
tions Act. the amendments relating, among other things, to 
the designation of applications for hearing, to notice re- 
quirements for broadcast applications, and to agreements 
for the withdrawal of mutually exclusive applications. 
(b) By Report and Order of November 16, 1960 (FCC 60- 
1381), the Commission amended Section 1.362 of its Rules 
(effective December 12, 1960) to implement the new Act 
requirements as to designation of applications for hearing 
and notice requirements by broadcast applicants.* (c) By 
Report and Order released January 13, 1961 (FCC 61-56, 
20 RR 1669) the Commission amended Sections 1.311, 1.312, 
1.316 
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and 1.363 of its Rules (effective February 20, 1961), thereby 
establishing new procedures to be followed in the event of 
a proposed withdrawal of a mutually exclusive application. 

11. On the basis of the foregoing Act and Rules changes, 
and on the basis of language appearing in the court opinion 


12 As previously pointed out, she resolved the Section 3.24(b) interference 
iamnes in favor of Grosseo. (See par. 4, supra.) Additionally, she concluded that 
there would be no violation of Section 3.28(¢)(3) [now Section 328(d)(3)] 
and that Gromseo’s antenna system would not constitute a hazard to air 
navigation. 

14 By Public Notice released May 12, 1961 (FCC 61-609, 21 RR 591), the 
Comminsion announeed that the required notice must be given in all cases desig- 
nated for hearing on or after December 12, 1960, even if the application was 
filed prior to that date. 


464 


($01) 


allowing intervention’ and language appearing in the Com- 
mission opinion severing the Grossco and Berkshire ap- 
plications,’* Interstate would push the Commission, the 
Examiner, Grossco and Berkshire back beyond the original 
hearing by the Examiner, beyond the severance order, 
beyond the Berkshire petition to dismiss and associated 
merger agreement, beyond the Commission’s original 
designation order, and apparently as far as the original 
filings by Berkshire and Grossco, canceling, mooting or 
otherwise rendering ineffective virtually everything that 
has taken place since the proceeding’s inception. Among 
other things, Interstate would require (a) that the Com- 
mission redesignate the Grossco and Berkshire applications 
on such issues as still obtain as to such applicants, notify- 
ing them and all known parties in interest of such issues 
[Section 309(e) of the Act (as amended) and Section 1.103 
of the Rules] ;7_ (b) that, following such designation for 


hearing, Grossco and Berkshire be required to give local 


15 “<The order denying intervention is therefore reversed and the Commission 
is directed to allow Interstate to intervene in the comparative proceeding. ’’ 


16‘ Berkshire’s petition to dismiss is not before us for consideration, hence, 
we are not ruling on the merits of that petition, nor have we considered, in 
the light of Section 311(¢), as amended by P-L. $6-752, Séth Congress, the 
agreement underlying that petition.’” 


17 The Commission’s original designation order, of course, specified the issues 
for the hearing; following the Commission's order making Interstate a party. 
Interstate formally indicated that it would ‘appear and participate in the 
hearing to be held on the issues stated, and as they may be modified or 
enlarged’’; Interstate duly appeared at and participated in the prehearing 
conference and hearing session announced by and held by the Examiner; and 
Interstate evidenced an awareness of all issues previously specified and was 
informed by the Examiner as to the isaues she regarded as ‘*still relevant and 
material’. (See par. 8, supra.) Thus, the Interstate contentions as to ‘*no 
notice’? reduce to and repeat the claim that the Commission and the parties 
must retrace the steps previously taken, As to the sufficiency of Interstate’s 
notice generally, seo Technical Radio Laboratory v. Federal Radio Commission, 
59 U.S. App. D.C, 125, 127, 36 F. 2d 111, 113 (1929). 
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notice of the hearing in the presently prescribed form 
{Seetion 311(a) (2) 
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of the Act (as amended) and Section 1.362 of the Rules]** 
and (c) that Berkshire and Grossco be required to file a 
joint request for approval of the agreement prior to filing 
&@ written petition to dismiss the Berkshire application, 
such agreement to be considered, in the first instance by the 
Chief Hearing Examiner [Section 311(c) of the Act (as 
amended) and Sections 1.311, 1.312, 1.316 and 1.363 of the 
Rules}.** Thereafter, apparently, the Examiner would be 
permitted to reconduct the hearing forming the basis of 
her Initial Decision. 


12. A person whose claim of intervention rights is up- 
held by the court is, of course, entitled to a full hearing 


23 In support, Interstate cites Nicholasville Broadcasting Co., FCC 61-692. 
Bot there, the applications were designated for hearing after the 311 amend- 
ments and after December 12, 1960 (see fn. 13, supra), and the argument 
here presupposes that the Commission was required to redesignate the appli- 
eations for hearing after the court remand. Thus, this contention merges into 
the previous one. 


2% Here Interstate relies on William R. Packham, FCC 60-1457, 20 RR 1048; 
S ¢ W Enterprises, Inc., FCC 60M-2101, 20 RR 1134; FCC 61M-113, 21 RR 
91; FCC 61M-217, 21 RR 95; FCC 61-457, 21 RR 96(a); and Martinsburg 
Broadcasting Co., FOC 61M-157, 21 RR 96(e). These cases involved bare 
dismimal agreements and not merger agreements, and in each case the agree- 
ment was filed after the 311(c) amendments. In the first case (released 
December 13, 1960), the Comminsion noted that merger agreements are 
initially considered by the Hearing Examiner pursuant to Section 1.363 of the 
Roles. It went on to prescribe an interim procedure for the consideration 
of distmsianal agreements prior to the promulgation of revised rules under the 
Seetion 311(¢) amendments, specifying that such agreements should be 
initially considered by the Chief Hearing Examiner, In the later canon, the 
Chief Hearing Examiner was acting in accordance with such interim procedure. 
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upon remand of the case to the Commission.” This means 
that he must be accorded ‘‘the right to present his case or 
defense by oral or documentary evidence, to submit re- 
buttal evidence, and to conduct such cross-examination as 
may be required for a full and true disclosure of the 
facts.”? 2! It does not mean, however, ‘‘as appellant seems 
to think, that a party may require retracing all steps taken 
before the stage at which his right to come in arises or that 
he may wander through the record upon issues affecting 
other parties, but not himself substantially.’’* Such an 
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intervenor cannot be permitted to ‘‘run away with the 
hearing, nullify all that has gone before the intervention, 
or unduly extend the hearing beyond what fair protection of 
his rights and the public interest may require.’’ * 


13. A review of the procedures followed by the Commis- 
sion and the Examiner after the remand by the Court of 
Appeals—detailed here and in the Initial Decision—makes 
it clear that Interstate has not had less than the full hear- 
ing to which it was entitled. Reading the remand opinion 
in the light of the authority above referred to, there can 
be no question but what Interstate took the proceedings 


20 Elm City Broadcasting Corporation v. U. S. et al, 100 U.S. App. D.C. 
255, 235 F. 2d $11, 13 RR 2199 (1956); Firginia Petroleum Jobdbers Associa- 
tion v. F.P.C., 105 U.S. App. D.C. 172, 265 F. 2d 36-4 (1959). Public Service 
Commission v. F.P.C., 109 U.S. App. D.C. 66, 284 F. 2d 200 (1960), also cited 
by Interstate, adds no more, it merely stating that where a party appeals a 
denial of intervention, the Commission cannot destroy the court's jurisdiction 
by taking final action in the proceeding while the appeal is pending, 


21 U.S. v. Storer Broadcasting Co., 351 U.S. 192, 202, 18 RR 2161, 2168 
(1956). 

22 National Broadcasting Co., Ine, Vv. F.C.C., 76 US. App. D.C, 238, 254, 
132 F. 2d 545, 561 (1943). 


23 Ibid. at pages 255 and 562, respectively. 
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before the Examiner as it left them when it was first denied 
intervention, and subject to such progress, action and events 
occurring in its absence as did not affect its own rights in 
any substantial manner. When Interstate was denied by 
the Chief Hearing Examiner, the Grossco and Berkshire 
applications had already been set for hearing on specified 
issues in accordance with all required procedures. The 
various severances, issues-changes and other interlocutory 
actions taken while the appeal was pending concerned 
Interstate in no respect. Similarly, the filing of the peti- 
tion to dismiss and related documents by Berkshire and 
Grossco and the Examiner’s acceptance of the amendment 
to the Grossco application resulted in no prejudice to In- 
terstate, and it was free to contest the dismissal petition 
or otherwise attack the propriety of the entire merger 
arrangement, the whole of the matter continuing to be 
before the Examiner. The only circumstance of possible 
prejudice to Interstate was the holding of the original 
evidentiary hearing, and the Examiner fully removed any 
such prejudice by proceeding de novo in this respect upon 
Interstate’s admission to the hearing. From the fact that 
the court directed intervention ‘‘in the comparative pro- 
ceeding’’ (emphasis added) Interstate seeks to infer that 
the opinion had the effect of canceling all that had trans- 
pired in Interstate’s absence, including the Berkshire peti- 
tion to dismiss. However, there is no evidence that the 
court had been informed of such petition, and, in any event, 
the proceeding continued to be ‘‘comparative’’ in that the 
petition had not as yet been acted upon. 


14. Nor do we read the Communications Act amendments 
as imposing retrospective requirements on the Commission 
or its applicants so as to necessitate the redoing of things 
lawfully done on the basis of previous 
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authority. In light of Congressional awarness that any 
amendment to the Act finds the hundreds of Commission 
cases in various stages of progress or completion, we cannot 
believe that retrospective intent—with its resultant can- 
cellation of vast numbers of actions lawful when taken— 
would be left by Congress to inference or speculation. As 
to the applicability in a particular case of the various Act 
amendments and the Rules amendments effected thereunder, 
the only reasonable test is whether the applications in- 
volved have proceeded beyond the stage contemplated by 
such amendments. Applying this test to the instant case, 
it ean be seen, for example, that the applicants need not be 
required to publish the notices of the hearing contemplated 
by Section 311(a) of the Act and Section 1.362 of the Rules, 
and that the merger agreements need not be resubmitted in 
the form specified by Section 311(c)(2) of the Act and 
Section 1.316 of the Rules.* On the other hand, the agree- 
ments in question have not heretofore been considered by 
the Commission, and the application of Section 311(c) (3) of 
the Act to this phase of the proceeding is entirely ap- 
propriate. 


15. The Commission has reviewed the record with respect 
to the circumstances and agreements pertaining to the 
proposed dismissal of the Berkshire application, the pro- 
posed payments by Grossco to Berkshire, and the proposed 
merger of the Grossco and Berkshire interests. In such 
record there is no basis for disturbing the Examiner's 
findings and conclusions in the foregoing regards, and 
Interstate does not suggest otherwise. Accordingly, such 
findings and conclusions are hereby expressly affirmed. 


24 Such agreements having deen previously and properly submitted to the 
Examiner, no purpose but delay would have been served by rechanneling them 
to the Chief Hearing Examiner under the new Section 1.363 of the Rules. 
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16. A number of Interstate’s exceptions are directed to 
the Examiner's admission of and reliance on 1950 Census 
data at a time when 1960 Census data was available to the 
parties. The Commission is in accord with the Examiner’s 
position in this matter, but would add the grounds for 
distinguishing Creek County Broadcasting Company, FCC 
61-913, 21 RR $16 (1961), and Radio Crawfordsville, Inc., 
FCC 61-914, 21 RR S18 (1961), cases relied upon by Inter- 
state. In each of those cases the 1960 data was not available 
to the petitioning parties prior to the closing of the record, 
and such parties advanced allegations that the new data 
would materially affect the evidence under the interference 
issues. Here, the 1960 data was available, but Interstate 
chose not to take advantage of the Examiner’s offer to 
admit it on rebuttal; additionally, at no time has Inter- 
state done more than speculate as to whether the new 
figures would significantly alter the population showings 
made by Grossco. Under the foregoing circumstances In- 
terstate cannot be heard to complain. 


17. A similar result must be reached with respect to those 
exceptions going to Grossco’s engineering testimony and 
the hearsay 
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ture of some of such testimony. Not only did Interstate 
fail to avail itself of the Examiner’s offer to subpoena the 
engineer who actually took the measurements in question, 
but also it submitted no evidence whatever controverting 
Grosseo’s technical data or the analyses based thereon. 
Cf. Finley Broadcasting Co., 31 FCC 41, 43, 21 RR 422, 
422d (1961), and Monocacy Broadcasting Co., 28 FCC 301, 
313, 19 RR 137, 138(1) (1960). The Commission has in- 
dependently reviewed the engineering exhibits and testi- 
mony in the record and is persuaded that there has been 
substantial compliance with the requirements of Section 
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3.186 of the Rules, and that such exhibits may be fully relied 
upon for the purposes intended.* Cf. Sunbury Broadcast- 
ing Corporation, 31 FCC 734, 737, 22 RR 383, 387 (1961). 


18. Interstate’s remaining exceptions and arguments 
repeat contentions previously advanced to us, and concern 
themselves with Interstate’s attempts to submit evidence as 
to the adjacent-channel interference to be suffered by 
WQXR beyond that station’s 0.5 mv/m contour from the 
Grossco proposal, and from a number of other proposals 
pending before the Commission. Such evidence includes 
the areas and populations which would lose the WQXR 
signal beyond such contour, and the programming offered 
these areas and populations by WQXR. These contentions 
were fully considered and rejected by the Commission in 
its Memorandum Opinions and Orders herein of June 23 
and July 25, 1961 (see fn. 12, supra) and such actions are 
hereby affirmed. In light of the foregoing, and in light of 
our recent Decision in Patchogue Broadcasting Company, 
Inc., 32 FCC , RR (1962), wherein the Inter- 
state position in matters of this nature was again 
thoroughly considered and rejected, further treatment here 
of such position is neither necessary nor appropriate. 


Accorprnay, Ir Is Orverep, This 23rd day of May, 1962, 
That the application of Berkshire Broadcasting Corpora- 
tion for a construction permit for a new standard broadcast 
station at Hartford, Connecticut (1500 ke, 500 w, D) Is 


25 In reaching these conclusions no weight has been given to the opinions 
of the engineering witnesses aa to the latitude permitted by the Rules with 
respect to the taking of measurements, or as to the degree of compliance with 
such Rules. Such opinions relate to legal interpretations of the Rules, and 
such interpretations are within the particular province of the Commission 
itaolf, This ruling docs uot extend to those opinions as to whether the 
measurements were sufficient to permit a reliable determination of the ground 
conductivities and the inverse distance fields, since such opinions are technical 
rathor than legal in character. 
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DrsussEp; and that the application of Grossco, Inc. for a 
construction permit for a new standard broadcast station 
at West Hartford, Connecticut (1550 ke, 1 kw, D) Is 
GaaNTED, subject to the following conditions: 


Permittee accepts any interference which may result 
from any grant in the Newton-Dedham, Massachusetts 
standard broadcast proceeding (Docket Nos. 13067-68). 
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Pending a final decision in Docket No. 14419 with re- 
spect to pre-sunrise operation with daytime facilities, 
the present provisions of Section 3.87 of the Commis- 
sion’s Rules are not extended to this authorization, and 
such operation is precluded. 


FeperaL ComMUNICATIONS CoMMISSION 


Bex F. Ware 

Ben F. Waple 
Acting Secretary 

R. W. L. 


(Sear) 
Released: May 28, 1962 
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Reurxcs ox Excerrions to THE Inrt1au Decision 


Exceptions of Commission’s Broadcast Bureau 


Exception No. Ruling 


1-2 


Granted in substance. (Decision, 
par. 6.) 
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Exceptions of Interstate Broadcasting Co., Inc.* 


Exception No. 

1-3, 6, 8, 26, 30, 32 
4,7 

5 


9-10, 27, 28(b), 29 

11-13, 14(a), 15, 
19-22 

14(b)-(a) 

16-17 


18, 23, 25 
24 


28(a), (¢), (a) 


31 


Ruling 
Denied. (Decision, par. 10-15.) 
Denied. (Decision, par. 8.) 


Denied, except as to the ap- 
plicability of Section 311(c) (3) of 
the Communications Act. (Deci- 
sion, par. 10-15.) 

Denied. (Decision, par. 16.) 


Denied. (Decision, par. 17.) 


Denied. The Examiner’s findings 
adequately reflect the record. 


Granted to the extent set forth 
in Decision, fn. 26. 


Denied. (Decision, par. 18.) 


Denied. The Newton-Dedham ap- 
plicants are not ‘‘existing sta- 
tions’? within the meaning of 
Sections 3.24(b) and 3.28(d) of 
the Commission’s Rules. Colum- 
bia River Broadcasters, Inc., 32 
FCC 761, RR (1962). 


Granted in part and denied in 
part as reflected in Decision, par. 
6 and 8. 


Denied in light of the Decission. 


© Interatate'’s Exceptions to Conclusions are numbered 1 through 6. Herein 
they are regarded ax numbered 27 through 32. 
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